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PREFACE 

[^Reprinted from the First Volimie]. 

In submitting these Translations to the public, I wish 
to express my gratitude to the Hon. J. Gr. Kotze, 
K.C., for his kindness in revising the manuscript. 
Those who best know Mr. Kotze will most fully 
appreciate the valuable assistance which he has given 
to me. 

These Translations were begun during the early 

part of the year 1901, when the state of professional 

business in the Transvaal left considerable leisure 
on my hands. 

In the early part of the work I was assisted by 
Mr. C. A. Wentzel, but unfortunately for me he 
was prevented from giving further assistance after 
his appointment to the office of Chief Magistrate 
of the Witwatersrand District, which he now fills. 
"When the work was begun, Mr. Wentzel and I 
seriously considered whether it would not be advis- 
able to revise the Reports as well as to translate 
them ; but we came to the conclusion that, the 
originals having been issued as Official Reports of the 
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late High Court of the South African Republic, it 
would be unwise to undertake the responsibility of 
revising them. These Translations will, therefore, 
be found to be literal translations of the original 
^' Officieele Rapporten." 

I regret that I have found it impossible 
to continue these Translations beyond the Third 
Volume ; but arrangements have been made with 
Mr. MacFadyen, one of the gentlemen selected by 
the Government to translate the edition of the 
Transvaal Laws, which has already been published, 
to continue the series. 

TRANSLATOR. 
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EX PARTE BAEANOV BEOTHEES. Coram: 

AME3H0PF. J. 
A right to the delivery of immovable property is itself an immovable right, and 

must therefore be specially declared executable by the Court. Wj5 

This was an application made on the 30tli of December, 1894, to 3 January. 
declare executable the undivided portion of the farm Attendale 
belonging to certain Els, but registered in the name of one 
Van Tender. Els, against whom the applicants had obtained a 
judgment upon which a return of nulla bona had been made, had 
purchased the said portion of the said farm from Van Tender, 
but had not received transfer at the time of this application, 
although Van Tender was prepared to give transfer. The 
applicants thereupon made application to the Court to declare the 
land belonging te Els executable, but on the day of trial altered 
their application to one that the right of Els to the delivery, &c. of 
the said land should be declared executable. 

Hertzog, for the applicant, argued that it was necessary te ceme 
te the Court to declare the land executable, because the right te 
the delivery ef immovable property, although personal, is never- 
theless immovable, and therefore ought, under the Eules ef Court, 
te be specially declared executable. In support of his contention 
that the right which Els had te the delivery ef transfer of the 
portion of the farm bought by him was an immovable right, he 
cited Opzoomer, Het Burgerlyk "Wetbeek, vol. 3, p. 74, and notes ; 
Windscheid, Pand. Sys., 1, 130, sub nota 5; and Maynard v. 

o.ii B 
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1895 

JEx parte 
Baeasov 
Beothees. 



Gilmer's Trustees, 3 Menz, p. 116, to show that the Court must 

specially declare such a right executable. 

Cur. ad. vuU. 

Postea. 3rd January. 

Ameshoff, J., in granting the application, said: Under the 
35th Eule of Court, the Court must satisfy itself that there is no 
further movable property on which execution can be levied, and 
the Court, if so satisfied, will grant leave to levy execution on the 
immovable property in satisfaction of the judgment. In the 
present case I am satisfied that there is not sufficient movable 
property, and I therefore grant leave to levy execution on the 
immovable property. I admit that the right which Els has against 
Van Tonder to claim delivery of certain portion of the farm 
Attendale No. 404 is an immovable right. 

I refiise, however, to grant leave to levy execution on the half of 
the farm Attendale, for the reason that the dominium of that half is 
still vested in Tan Tonder, and not in Els. 



Coram : 
deK0RTE,J. 
ameshoff, j. 
MORICE, J. 



Attorney for applicant : /. II. L. Findlay. 



J. W. HENSHALL N.O. and E. C. GEEEN N.O. 
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T. HUGO N.O. AND H. HAINS N.O. 



1894 

14 August. 

15 August. 
18 Auffiisf. 

1895 
16 Jnnuurij. 



LIABILITY OF A BOAED OP EXECTJTOES AND TEUST COMPANY 
FOE THE ACTIONS OF THEIE SBCEETAEY IN THE ADMINIS- 
TEATION OF AN ESTATE, AS EXECUTOE. 

Tlie Transvaal Board of Executors and Trust Onnipany held tacitly to 
have constituted themselves sureties for the actions of their secretary in 
the administration of estates in his private capacity, in that they had 
notified to the puhlic, through the medium of newspapers and otherwise, that 
they undertook such administration through their secretary, and on the 
ground that they exercised considerable influence over the administration 
carried on hy him, and were greatly benefited by such administration, and in 
this way they held out to the public that they guaranteed the actions of their 
secretary in his capacity of executor. 

In this action, heard on the 14th, 15th and 18th of August, 1894, 
the plaintiffs claimed that the Transvaal Board of Executors 
and Trust Company, Limited, then under liquidation, should 
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be declared liable for certain actions of 0. A. Celliers, tbeir 
former secretary, done by him in his capacity as executor dative in 
the estate of the late Alexander MoOorkindale while he was still 
acting as secretary of the Board of Executors. 

Alex. McCorkindale died in 1871, leaving as his sole heir his 
widow, Mary Ann McCorkindale. She and one C. E. Evans acted 
as executrix and executor dative in the estate of Alex. McCorkin- 
dale until 1879. On the 30th of May, 1879, a meeting in this 
estate was held before the Master, the notes of which read : — 

Present : Messrs. J. 0. Preller, q.q. Erskine, Evans, N. J. E. 
Swart, J. Turton, M. de Vries, HenshaU, E. C. Green, L. S. 
Meintjies, and W. Leathern. 

Letters of the creditors read. A long discussion took place, 
some creditors proposing Mr. Simpson, some the Board of 
Executors, some both. 

Mr. Evans moved the adjournment of the meeting until 
to-morrow at 10 o'clock, as he wished to consult Mrs. McCorkin- 
dale and the Board of Executors before he voted in the matter. 

The following day, 31st May, 1879, Evans made the following 
declaration before the Master : — 

"I the undersigned Charles Evans, executor dative in the 
estate of the late Alex. McCorkindale, hereby consent to and 
approve of the appointment of C. A. Celliers in his capacity as 
secretary of the Board of Executors, and of E. Simpson to act 
for the co-executrix, Mary Ann McCorkindale, and to represent 
her in the liquidation of the said estate, and I further hereby 
undertake at all times to acknowledge them and to work with 
them as her agents in and concerning all matters and things 
connected with the said estate," 



1895 
Hbnshail 

N.O. AND 
GrEEEN N.O. 

Hugo'n.O. 

AND 
Hains N.O. 



On the 5th August, 1879, there was another meeting before the 
Master, the notes of which read : — 

Estate Alex. McCoekindai-e. 

Present : Messrs. N. J. E. Swart representing the Govern- 
ment, J. C. Preller and Harsant representing certain creditors, 
J. Evans and the Master. 

Proposed by Mr. PreUer that the Board of Executors and 
Mr. Simpson should be elected executors in the place of Mary- 
Ann McCorkindale, deceased. 

Seconded by Mr. Harsant and carried unanimously. 
b2 
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1895 On the same day, 5th August 1879, letters of administration 

HenshIll were granted by the Master, reading : — 

N.O. AND 

G-beenN.O. By these presents Charles Andreas CeUiers, secretary of the 

Hugo N Board of Executors and Trust Company, Pretoria, and Edward 

AND Fleming Simpson are appointed as executors with Charles 

•^^^ ™^^ -'^- Evans, and thereby authorized to liquidate the estate of the 

late Alex. McOorkindale. 

In the administration and liquidation of the said estate 
C. A. CeUiers always added after his signature, when the same 
was necessary, the words, " Sec. Transv. Brd. of Exors." 

On the 13th of June and the 6th of October 1879, Henshall 
and Grreen, respectively, were appointed as executors in the estate 
of the late Mary Ann McOorkindale, in whose stead CeUiers and 
Simpson had been appointed co-executors with Evans in the estate 
of Alex. McOorkindale. 

In 1891 a liquidation and distribution account was filed by the 
executors CeUiers, Simpson and Evans, which showed a balance of 
5,312/. 3s. 2d. for distribution, or as due to the Estate of Mary 
Ann McOorkindale. Objection was noted by the plaintiffs, in 
their capacity as executors in the last-mentioned estate, against 
this distribution account, and they obtained judgment in their 
favour in November, 1893, by which the said account was cancelled, 
and a new one filed showing a balance of 15,707/. 18s. ^d. A 
sum of 6,052/. Is. 8f/. out of this amount, which had been invested by 
the liquidators, was deposited with the Board of Executors, which 
had been placed under liquidation in 1891. Before the prosecution 
of the above-mentioned action, in which CeUiers and the other 
executors were sued in their private capacity, the defendants in the 
present action, as liquidators of the Board of Executors, were 
authorized by the Court to advance the sum of 750/. from the 
estate to the executors in the estate of Alex. McOorkindale, viz., 
CeUiers, Simpson and Evans. As they lost the action, the latter 
had to pay a further sum of 746/. 7s., the taxed costs of the action. 
The balance of the amount of 15,707/. 18s. 4^/., amounting to 
9,655/. 16s. M., due to the estate of Mary Ann McOorkindale 
under the second confirmed liquidation account, which balance had 
not been deposited with the Board of Executors, was wrongfully 
paid out by the executors CeUiers, Simpson and Evans. 

In February, 1894, these executors obtained their discharge and 
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Henshail 

N.O. AND 

Geeen N.O. 

r. 
Htoo K.O. 

AND 



Henshall and Green, the plaintiffs in the present action, were 1895 

appointed in their ■ stead. The liquidators of the Board of 

Executors, the defendants in this action, had placed the estate of 

Alex. McCorkindale on the list of the creditors of the Board for 

the amount of 6,052/. Is. 8d., deposited with the Board by the 

tormer executors in the estate ; hut the plaintiffs, not being able to Hains N.O 

recover from Celliers, Simpson and Evans (the two first having in 

the meantime become insolvent) either the balance of the moneys 

belonging to the estate or the legal expenses, claimed against the 

defendants to be entitled to the sum of 11,1 y.'W. 2s. 8fl'. from the 

estate of Alex. McCorkindale, and insisted that they should be 

placed on the list of creditors of the Transvaal Board of Executors 

and Trust Company for that amount over and above the sum of 

Gfi52L Is. 8d. for which they had already been admitted as 

creditors. The grounds upon which they based their claim against 

the Company were (1) that C. A. Celliers was appointed as 

executor in the estate of Alex. McCorkindale in his capacity of 

secretartj of the. Board of Executors, and (2) that the administration 

of the estate was really in the hands of the Board of Executors. 

The defendants N. 0. in their plea denied all liability for the 
actions of Celliers done while he was acting as secretary of the 
Board, and pleaded further (a) that the plaintiffs were premature 
and should first have excussed Evans, as co-executor of Celliers and 
Simpson, before proceeding against the latter ; (b) that under the 
order of Court the plaintiffs were bound to file their claim against 
the Board of Executors on or before the 15th of July, 1892, the 
date fixed for the handing in of all claims in the estate of the 
Board; and (c), as a special plea, that there was an agreement 
between C. A. Celliers and the Board of Executors, in which it 
was agreed that Celliers, in consideration of a fixed salary to be 
paid to him by the Board, should pay to the latter all fees which 
he should earn as executor or trustee of estates, and that his duties 
were of a personal character, for the non-observance of which the 
Board could not be held liable. 

With reference to the defendants' last plea, it appeared at the 
trial of the case that the directors of the Board of Executors had 
been under the impression that the Board was responsible for the 
actions of its secretary ; that the Board had caused advertisements 
to be placed in the papers, announcing that it undertook the ad- 
ministration of estates by its secretary ; that it had been the 
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intention of those interested ia the estate of Alex. MoOorkindale 
to have the Board of Executors appointed as executor ; that the 
secretary was responsible to the Directors of the Board ; and that, 
in short, the executor of the estate was nominally Oelliers, but 
really the Board of Executors. 

Kki/ii (with him F. Krause), for the plaintiffs, contended that 
the Board of Executors, by notifying to the public that it under- 
took the administration of estates, had made itself responsible for 
the maladministration by its secretary of any estate entrusted to 
him as executor, as a, consequence of the relationship between him 
and the Board of Executors. 0. A. Oelliers had, moreover, been 
appointed executor in the estate . of Alex. McCorkindale in his 
capacity of secretary to the Board of Executors, as appeared from 
the letters of administration, in which Oelliers was described as the 
secretary of the Board of Executors. This appointment was made 
in accordance with the resolution taken by the heirs and creditors of 
the estate in August, 1879, by which the Board of Executors was 
nominated as one of the executors. The fact that the Board of 
Executors left the practical administration of estates to its secretary 
did not exempt it from liability arising out of his maladministration. 
Under the mandate which he held from the Board, he could bind 
the Board by his actions in connection with the administration of 
the estate. His power as secretary to do this was much wider than 
that of an ordinary agent. See Troplong, Oontrat de Soci^te, Ai-t. 
1856, No. 680-1.) The plea that the executors, Simpson and 
Evans, should first have been excussed could not stand, as under 
Law 12 of 1870, sect. 22, each executor is liable in soKdum for the 
actions of his co-executors. 



Wessels, for the defendants, contended that, before the Board of 
Executors could be held liable, it must be shown that the acts com- 
plained of had really been done by Oelliers; that the Directors had 
authorized him to do them; and that they had power to give him 
that authority. If the Directors had acted tiltra vires, the Board 
would not be bound. It did not appear that the Board of Execu- 
tors had been appointed executor, or that it had guaranteed the 
actions of CeUiers. In the action brought by the present plaintiffs 
in August, 1893, against 0. A. Oelliers, the latter was sued in his 
private capacity; so that the plaintiffs were now estopped from the 
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right to deny that Oelliers acted in his private capacity. The addi- 
tion "Secretary of the Board of Executors," appearing in the 
letters of administration, was merely descriptive. The executors 
Simpson and Evans were altogether independent of the Eoard of 
Executors, and so was Celliers; the only diSerenee was that the 
commission fees of the last mentioned were received by the Board 
in consideration of a fixed annual salary paid to him, but the 
responsibility for the administration remained with him. The 
argument that the Board must be regarded as administrator of the 
estate, because the disbursements, &c., were entered in their books, 
was unsound, as Oelliers had deposited the money with the Board, 
and the entries in its books merely disclosed the state of the 
account between the estate and the Board. Even if the Board had 
considered itself to be executor, it was still not liable unless it had 
committed an illegal act, in which case it must be regarded, for the 
consequences of that act, as an executor de son tort. Besides, the 
claim of the plaintiffs was subject to a suspensive condition, so that, 
if it was allowed, the plaintifis' judgment could only operate on 
future dividends, pari passu with the other creditors. Emden, On 
the Winding-up of Companies, p. 125 ; MacFaiiane's case, L. E. 
17 Oh. Div., p. 341. 

Cur. ad. mlt. 

Postea. 16th January, 1895. 

MoRiCE, J., in delivering the judgment of the Oom-t, reviewed 
the facts, and then proceeded to say : The grounds on which the 
plaintiffs base their allegation, that the liquidators of the Transvaal 
Board of Executors and Trust Oompany — which for the sake of 
brevity I shall call the Board of Executors — are liable for the 
moneys due by 0. A. Oelliers to the estate of Alexander MoCorkin- 
dale, are the following : (1) that 0. A. Oelliers was appointed 
executor in his capacity of secretary of the Board of Executors ; 
(2) that the administration was really in the hands of the Board 
of Executors. 

With reference to the fii-st ground, I am of opinion that we 
cannot accept the contention that 0. A. Oelliers was appointed in 
his capacity of secretary of the Board of Executors. The wording 
of the letters of administration granted by the Master on the 5th 
of August, 1879, are in the original : " By these presents Oharl 
Andreas Oelliers, Secretary Board of Executors and Trust Oom- 
pany, Pretoria, and Edward Fleming Simpson, are appointed as 
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1895 executors witli Charles Evans, and thereby authorized to liquidate 
Henshall the estate of the late Alexander McCorkindale." This appointment 
GrEEEN iTo ^^® made in consequence of a meeting of persons interested in the 
•". estate, which was held before the Master on the same day, and at 

ii-D ■ ' which it was unanimously resolved that " the Board of Executors 
HainsN.O. and Mrs. Simpson should be elected executors instead of Mrs. 
Morioe, J. McCorkindale, deceased." Mr. Kleyn has contended that the 
Master, under sections 33 and 36 of Law 12 of 1870, was obliged 
to appoint the executor elected by the meeting ; and that we must 
read the letters of administration in the light of this obligation, and 
must therefore assume that 0. A. CeUiers was appointed in his 
capacity of secretary to the Boai-d of Executors. But section 36 
of the Orphan Law (Law 12 of 1870) gives the Master the right 
to refuse to appoint the person elected if he (the Master) has good 
grounds against doing so, and the Master may have considered that 
there were good grounds against the appointment of a company. 
But although much can be said for the contention that Celliers was 
appointed in his capacity as secretary, and it is worthy of note 
that of the three executors mentioned in the letters of administra- 
tion only the occupation of Celliers is described, I am of opinion 
that the plaintiffs cannot now take up the position that Celliers was 
appointed in his capacity as secretary. When the Board of 
Executors was placed imder liquidation, it was not contended by 
the plaintiffs that Celliers was no longer entitled to act as executor 
because he had ceased to hold office as secretary, of the Board 
of Executors. On the contrary, they continued to acknowledge 
him as executor, and they brought an action against him in his 
private capacity for the setting aside of the liquidation account. 
They cannot treat him as executor in his private capacity at one 
time, and at another time as executor only in his capacity as 
secretary. It is now too late to allege that the Board of Executors, 
and not Celliers, was appointed as executor. Therefore the 
plaintiffs cannot succeed in their contention that the Board of 
Executors is liable on the ground that Celliers was appointed as 
executor in his capacity as its secretary. 

The plaintiffs' second ground for the contention that the Board 
of Executors is liable is set forth in paragraph 7 of the summons, 
where it is said that the administration of the estate of the late 
Alex. McCorkindale was really in the hands of the Board of 
Executors, and that Celliers, in his capacity as its secretary, lodged 
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with the Board all moneys belonging to the estate, paid the debts 
of the estate, and signed cheques and other documents for the 
estate. 

Now it is perhaps too much to say that the whole administration 
was really in the hands of the Board of Executors ; but it has 
been proved that, as far as Celliers was concerned, his adminis- 
tration was practically the administration of the Board. Celliers 
received a fixed salary as secretary of the Board of Executors, 
and the Board received the executor's commission in the estate. 
Moreover, as secretary, he was under the control of the directors ; 
at any. rate, the director who was called as a witness took the view 
that the Board was responsible for the actions of Celliers as 
executor, and the Board advertised that it administered estates 
through its secretary. It also appeared that it was the intention 
of those interested in the estate to appoint the Board as executors. 
Moreover, the cheques in the estate were signed by the other 
executors, and by Celliers as secretary of the Board. The Board 
of Executors kept the books of the administration of the estate, 
and received the moneys belonging to the estate. In short, 
Celliers was the nominal, but the Board of Executors was the 
real, executor of the estate. Now, taking into consideration all 
the circ\unstances of the appointment and administration, I am of 
opinion that the rule of law — qui nentit commodum, debet etiaiii sent ire 
owz^s^applies to this case. 

The position of the Board of Executors towards the plaintiffs 
does not comprise the ordinary liability of a principal to third 
parties for the actions of his agent, for Celliers was not appointed 
in his capacity as agent of the Board. Nor, in my opinion, does 
the position correspond with that of a principal, whose agent or 
factor has acted in his own name, but really for his principal ; for 
the Board of Executors has acquired no rights against third parties 
through Celliers' acts as executor ; nor could the Board have been 
sued had Celliers been in a position to pay. The position of the 
Board is rather that of surety for Celliers. It has clothed him 
with its credit, and derived the benefit of so doing, and cannot now 
avoid the consequences. There is a certain analogy between this 
ease and the case of a mandatum pecunke credendce (Pothier, 
Obligations, translation by V. d. Linden, vol. 1, p. 538.) The 
parties interested in the estate may be regarded as persons who 
caused Celliers to be appointed as executor, on the request and on 
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the credit of the Board of Executors, which thus by implication 
became his surety. As the Board of Executors is regarded as 
surety, the argument that the plaintiils, by suing GeUiers personally 
in an earlier case, have elected him as their debtor, also falls to the 
ground. 

With reference to the several sums claimed by the plaintiffs, 
the sum of 750/., advanced on order of the Court to Celliers by 
the defendants for the purpose of contesting the action for the 
amendment of the liquidation account, cannot be allowed iu the 
plaintiffs' favom\ Celliers, Simpson and Evans were then 
executors, and there was no reason why the defendants should 
not have advanced a portion of the money due by the Board of 
Executors in liquidation to the estate, unless they had been warned 
that there was an interdict against the money. With regard to 
the 747/. 6s., the taxed costs of the plaintiffs in their action against 
Celliers, Simpson and Evans, which cannot be recovered from 
them, I do not see why the defendants should be liable for this 
amount. When the action was brought Celliers had nothing to 
do with the Board of Executors, which was in liquidation, and 
the liquidators of the Board were not responsible for the defence 
of the action by Celliers. If the action had been for the recovery 
of the amount for which the present action has been brought, then 
perhaps it might have been regarded as an excussion of Celliers as 
principal debtor, and in that case the defendants might have been 
liable for the costs. But as Celliers' estate was insolvent, it was 
not necessary first to sue him for the amount claimed iu this action. 
I am therefore of opinion that these two amounts, making a total 
of 1,497/. 6s., must be deducted from the sum claimed in the 
summons. 

It was contended that the plaintiifs are entitled only to parti- 
cipate in future dividends of the Board of Executors in liquidation, 
and that dividends which have already been paid must be regarded 
as having been paid to the plaintiffs. The ease. In re MacFarlane's 
claim, L. E. 17 Ch. Div. p. 341, was cited in connection with this 
point. But I cannot see that that case supports the contention; 
and I am of opinion that under the 51st section of the Insolvent 
Law the plaintiffs are entitled to file a claim for the whole amount 
of their claim. The Court makes no order at present under which 
dividends already paid are affected. 

The order must therefore be : That the estate of the late Marv 
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Ann MoOorkindale is declared to be entitled to receive from the 1895 

estate of the late Alex. MeCorkindale the sum of 9,655/. 16s. 8f?., HenshIll 

and that the plaintiffs N. 0. are declared to be entitled to have J^-^- 1?^ 

. Geeen !N .0, 

their claim for 9,655/. 16s. 8c?. placed on the list of the liabilities 

of the Transvaal Board of Executors and Trust Company, Limited, 

in liquidation, and that the defendants are ordered to place this Hains N.O 

claim on the list. Morice, J, 

The defendants N. 0. are also ordered to pay the costs of this 

action. 

Attorney for Plaintiffs : T. G. Quin. 
Attorneys for Defendants : Rooih and Wessels. 
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THE MODDEEFONTBIN GOLD MINING COMPANY, beKORTE.j. 
DBTTELBACH and the MINING COMMISSIONER ^™^^^°^^"^- 
OF BOKSBUEG. 1895 

12 January. 

PEGGING OF CLAIMS— EETAPPING OP CLAIMS— WRITTEN 
VEEaUNNINQEN, WHEN OP VALUE. 

la order validly to peg, or to retap pegs, one must first he in possession of the 
necessary licences. — Section 54 of the Gold Law of 1892 is applicable only 
in the case o/bona &ie pjrospecting claims, ])egged hy persons in possession 
ofiuritten vergunningen from the owner to carry on bona fide prospecting 
under section 8. 

This was an action for a declaration of rights and damages. The 
plaintiff alleged that he was entitled to 110 claims which he had 
pegged before the defendant Company, under licences which ought 
to have been issued to him by the Mining Commissioner before 
licences were on the same day granted and issued to the Company. 
The principal fact's, as found by the majority of the Coiirt, and 
laid down by the Chief Justice in his written judgment, tue as 
follows : — 

On the 27th of June, 1894, a portion of the farm Modderfontein 
was thrown open by proclamation as a public gold fields. The 
Company, which was the owner of the farm Modderfontein, pegged 
off 1,110 claims before that day, and the plaintiff pegged off 110 
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1895 claims early in the morning of the 27th June, before 8.30 a.m. 
G^ur Some of these pegs were on the same ground as some of the pegs 
*"• of the Company. At 8.30 a.m. on the morning of the 27th June, 

roNTEiN the Acting Mining Commissioner read out the proclamation of the 
DETrELBAcii f^i'ii^ Modderfontein, and thereupon the plaintiff and other persons, 
AND THE immediately after the door was opened, entered the ofSce of the 
Mia'sioNEE 03? Mining Commissioner with the object of taking out licences. The 
BoKSBUEQ. plaintiff, after a list of the i^ersons who had been the iirst to enter 
the office had been made out by one of the clerks, was the first to 
make application for licences for 110 claims. He was told in 
answer that he must wait until licences for 1,110 claims had been 
issued to the Company under vergimningen from the owner of the 
farm. Licences for these 1,110 claims were then issued to the 
Company and handed over to Hofmeyr, who was present on 
behalf of the Company. After that licences for 110 claims were 
issued to the plaintiff. When the licences were handed over to 
Hofmeyr it was, as he himself stated, close upon 8.40 a.m. It 
appeared that both the plaintiff and the Company had representa- 
tives on the ground, which had already been pegged off ; and that 
the persons who acted on behalf of the Company began at 8.30 
a.m. to retap the pegs which had already been put in, and by 
8.35 a.m. had retapped at least forty-four of the claims in dispute. 
They then betook themselves to another portion of the ground, 
which was not in dispute between the parties. These forty-four 
claims were therefore retapped before the licences had been issued 
to Hofmeyr on behalf of the Company. As a matter of fact, the 
representatives of the Company on the ground did not know before 
9.23 a.m. that licences had been issued that morning to the Com- 
pany. At 9.6 a.m. the representatives of the plaintiff on the 
ground knew that licences for 110 claims had been issued to him, 
and therefore they immediately began, on behalf of the plaintiff, 
to retap the pegs which had been put in early in the morning. 
The retapping of some of these pegs was completed by 9.12 a.m., 
and of the rest by 9.20 a.m. It appeared, further, that when 
a oertsiin Eaphael Herman was engaged in retapping some of 
these last pegs on behalf of the plaintiff in the neighbourhood 
of the south-west beacon of the Mynpacht, he was passed by 
a person on horseback, who retapped these pegs on the same 
ground on behalf of the Company. These forty-four claims, 
together with the sixty-six others in dispute, were pegged by a certain 
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Dettelbach, tlie second defendant, under written vergunningeii from 
the plaintiff Company. Dettelbach was not a bona fide prospector, 
but had obtained the vcrgunningen under condition that he should 
hand over the claims pegged off by him under the vergunningen to 
the Company. The prospecting licences on the claims were paid for 
out of moneys of the Company, and the pegging was done by their 
employees. 

The Court, after hearing the evidence, requested counsel to con- 
fine themselves to the question, which of the two parties was the 
first to peg. 



1895 

GrAtri? 

V. 

MODDEE- 

rONTEIS 

G. M. Co., 

Dettelbach, 

AND THE 

Mixing Com- 
missionee op 

BOKSBUEa. 



Wesseh (with him Cnrkick), for plaintiff. 



Leonard (with him Dickson), for the defendants : The defendants 
were the first to obtain licences. It is not necessary for the persons 
who are pegging to be aware that licences have been granted to 
their principal or to themselves ; the pegging, quite apart from 
such knowledge, will be valid if only the licences were, as a fact, 
issued at the time of pegging. 

KoTZE, C. J., after setting out the facts as above, said: As far 
as the forty-four claims of which I have spoken are concerned, 
there can be no doubt that when the pegs which defined them were 
retapped that morning at 8.30 a.m. on behalf of the Company, the 
Company was not yet in possession of the licences, and these forty- 
four claims were retapped on behalf of the plaintiff first after he 
had become possessed of licences. These forty-four claims must, 
therefore, as far as the parties arc concerned, be awarded to the 
plaintiff. I say " as far as the parties arc concerned " because I do 
not lose sight of the penalty laid down in section 70 of the Gold 
Law for pegging claims without a licence, and (as I remarked 
in the case of Bloomfield v. Bezuidenhout) we have not here to do 
with the case where a person properly provided with licences goes 
and pegs off claims which have abeady been improperly pegged off 
by another. Both the plaintiff and the Company pegged in the 
first instance without licences. As far as the other sixty-six claims 
to which the plaintiff lays claim are concerned, some difficulty may 
perhaps arise on the evidence ; but, in my opinion, it will not be 
necessary under the circumstances to deal further with that. It is 
clear that the Company rely on a right, which they allege is given 
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1895 to them by the Grold Law, to act as they have done in this ease. In 

gI^ other words, they maintain that, being in possession of written 

^ *• vergimningen which were granted by the Company, as owners of 

FONTEiK the farm Modderfontein, to a certain Dettelbach, who made them 

iSi^Lbact over to the Company, they have a valid title to the ground. I 
AND THE liave not the least doubt that, admitting the right of the owner to 

MissiosEE OF be able to acquire rights which under the Grold Law lona fide belong 
Bo KSBTjB a. ^Q prospectors under vergunningen, and admitting that the owner 

Kotze, C.J. can be protected in such acquired rights (of. sections 8 and 54), the 
transaction in the case at present submitted for our decision is in 
fraudem of the Gold Law. No boiia fide granting of vergunningen to 
Dettelbach by the Company as owner under section 8 has taken place ; 
and therefore, even assuming for a moment that section 64 is applic- 
able, the Company cannot rely upon the protection given by that 
section. It is only where we have to do with bond fide prospector's 
claims, which have been duly pegged by persons in possession of the 
written vergunning (permission) of the owner to bond, fide prospect 
his property under section 8, that the protection given by section 54 
can be applicable. The Company have relied on this last section, 
and, if their contention is correct, it cannot make any difference 
in their position, and I do not understand why all the details 
as to who was the first to peg, and the first to take out licences on 
the 27th of June, have been gone into. If the Company were in 
possession of a right under the Gold Law, then the question " who 
was fii'st on the ground," or " who was first to enter the office of 
the Mining Commissioner on that day," does not alter the position 
in the least. From the written admissions made by the attorney 
of the Company, it is beyond all doubt that Dettelbach was merely 
an instrument of the Company for the purpose of enabling them to 
secure, by means of his mere intervention, a larger number of 
claims, as owner, than they were entitled to. The written admis- 
sions state that Dettelbach pegged the ground for and on behalf of 
the Company, and that the vergunningen were granted to him for 
that purpose by the Company, and that, when the ground was 
pegged ofE, it was understood that Dettelbach should acquire it, not 
for himself, but for the Company, i.e., the owner. The actual 
pegging was done by persons hired by the Company, and, although 
the licences were applied for in the name of Dettelbach, this was 
really done for and on behalf of the Company, and the prospecting 
licences granted by virtue of the so-called vergunningen were paid 
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for with the money of the Company. In the face of all this, it is i89o 
absolutely impossible for the Company to succeed. Both the letter Gaup 
and the spirit of the Cold Law have been violated. The Gold Law jToniEE- 
requires that immediately after the proclamation, by which a piece toniein 
of ground is declared a public gold field, takes effect, everyone DETTEisiCH, 
shall, as far as possible, have an equal chance and opportunity of ^^■*-''" '^ 
acquiring claims on the ground so thrown open. The owner can missionee op 
certainly not gi-ant vergunningen to himself over his own farm. Boksbukg. 
That which could not be done directly has been attempted to be Kotzc, C..J. 
done indirectly, by means of Dettelbach. What took place was 
done, not with the object of prospecting hon& fide in accordance 
with section 8, but with the clear intention of evading this article 
of the Law. The Company have attempted to secure to themselves 
in this way a considerably greater amount of ground than they are 
entitled to as owners under the Cold Law — a thing which the law 
very rightly does not recognise. Were this not so, it would be 
very easy for the owner, by making misuse of his position, to secure 
practically all the ground for himself and a few friends, and thus to 
frustrate the object of the Gold Law. It is, of course, possible that 
the Company, like any other person, may have the right under the 
Gold Law to take out licences and to peg claims on ground thrown 
open as a public gold field ; but this is not the position at present before 
the Court. The Company rely on a right to act as they have done by 
virtue of vergunitingen which are absolutely worthless and contrary to 
law. I am therefore of opinion that the judgment of the Court must 
be in favour of the plaintiff, who must be declared to be entitled, as 
against the Company, to the 110 claims, together with the costs. 

De Korte, J., who dissented fi'om the majority of the Court, said : 
In this case the plaintiff contends that he is entitled to 110 claims 
pegged by him on the property of the defendants on the 27th of 
June, 1894. The defendants deny his right, on the ground that 
they held the claims under vergumiingen, in terms of the Gold Law, 
and that they pegged the same before the plaintiff. 

The defendant Company were the owners of the farm Modder- 
fontein, and as such gave vergunningen to one Dettelbach to peg 
claims. These claims were then again made over to the defendants. 
It appears that vergunningen were given to Dettelbach for 110 
claims. It was argued that the granting of so large a number of 
claims is contrary to the Gold Law. I cannot agree with that 
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1895 view. Under sect. 8, under whioli the right was given, the owner is 

g2ot iiot limited to any number. All that is required is that the licence 

"• moneys shall be duly paid, and that the rergimningen shall be for six 

roNTEiN months. That this must have been the intention of the Legislature is 

D^;™;,B?cH, clear from the fact that in the latest Gold Law (Law 14 of 1894, s. 10) 
AUD THE the number of claims has been limited to sixty. It was also argued 

MissioNEE of' that it is in conflict with the spirit of the law that the defendants 
BoEisEUEa. sliould again have obtained possession of the claims. With this 

De Korte, J. argument also I am unable to agree. I cannot see why an owner 
of a farm, who has granted vergunningen to another, cannot make 
an agreement providing that he shall acquire possession of the 
claims after proclamation. There is nothing unfair in that, nor 
anything which is contrary to law. People sometimes buy farms, 
on which they think there is gold, at very high prices ; and I do 
not see why they cannot make an agreement by which they will be 
able to make as much profit as possible when the farm is pro- 
claimed. With reference to what took place on the day of the 
proclamation, it appears that, after the proclamation was read out 
— i.e., about 8.30- a.m. — licences were granted to Hofmeyr on 
behalf of the Company. This fact is admitted by the plaintiff ; 
although he alleges that he was the first to ask for licences, but 
was asked to wait. I do not think that affects the case, as the 
right of each dates from tlie time when licences were issued to 
him, and not from the time of application. But even if it were 
so, the plaintiff might, perhaps, have an action against the official 
Avho made him wait, but certainly not against the person who 
obtained the licences. 

When the licences had been obtained, Hofmeyr at once sent 
them to the persons on the ground. He obtained them some time 
between 8.30 a.m. and 8.40 a.m. Parties had been busy the whole 
morning, before sunrise, pegging the ground. This pegging on 
the part of the defendant company was of no value before Hofmeyr 
obtained the licences ; after that it was absolutely legal. The 
plaintiff contends that he was the first to peg. He obtained his 
licences a little after the defendants ; and as he had also pegged 
early in the morning, he then, according to all his own witnesses, 
began to retap his pegs about 9.6 a.m. In the meantime the 
defendants were busy tapping their pegs ; and they were thirty-six 
minutes ahead of the plaintiff. All the defendants' claims had 
been pegged off before 9,44 a.m. The plaintiff alleges that ho had 
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FONTEIN 

G. M. Co. 



pegged Ms claims ' before that time — somewhere ahout 9.23 a.m. 1895 
This, however, appears to me altogether improbable, as the (Jaot 
defendants began half an hour before the plaintiff, and had some ^^ Moddee- 
thirty persons on the ground. It is true that the defendants were 
engaged in pegging other claims besides those in dispute ; but the 
claims in dispute were, according to the evidence of Tucker, pegged ^^ Korte, J. 
before nine o'clock — that is, before the plaintiff began to retap his 
pegs. Under all these circumstances, I am of opinion that the 
plaintiff is out of Court on the law, as well as on the facts, and that 
there must be judgment for the defendants, with costs. 

Ameshoff, J., concurred with the Chief Justice. 



Attorneys for plaintiff : Booth and Weesels, 
Attorney for defendant: J. 0. Haarhoff. 



THE NBDERDTJITSCH HBRVOEMDE CONGREGATION 
OF RUSTENBURG 

V. 

THE NEDERDUITSCH HERVORMDE OF GEREFOR- 
MEERDE CONGREGATION OF RUSTENBURG. 



Coram : 
beKOETE,J. 
AMESHOFF, J. 
MORICE, J. 
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12 January. 
14 January. 



INSPECTION OF DOCUMENTS. 

Under the Roman-Dutch Law the plaintiff can claim that the Judge shall order 
the defendant to give him u, copy and inspection of documents which are in 
the possession of the defendant, but which are necessary for the support of 
the plaintiff's claim. 

The applicants had instituted an action against the respondents for 
declaration of rights, a perpetual interdict and damages, and for 
the handing over of moneys, goods, effects, books and papers, in 
possession of the defendants, but which the plaintiffs contended 
belonged to them. Both parties claimed to be entitled to the 
Church property at Rustenburg. 

The applicants now alleged that, in order to be able properly to 
o.ii ^ 
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1895 formulate their claim, it was necessary to have inspection and copies 

TheNed. of certain archives in the possession of the respondents, for which 

Her. CoNaEE- ^j^gy stated they had frequently applied to the respondents, but so 

ltos™ENBUEG far without success. They therefore applied to the Judge in 

Ned Hee or c^iambers for an order compelling the respondents to give them 

asEEF. Con- inspection and copies of certain documents mentioned in the 

OEEQiTION. ,. ,. 

. . application. 

[MoRicE, J., the Judge in chambers, thought it better to refer 
the application to the full Court.] 

Kleyn (with him Cloete) for applicants, contended, in support of 
the application, that both the practice in South Africa, and the 
Homan-Datch law, favoured the granting of the application. He 
cited Hart v. Stone (Bach. Ap. Ca. p. 30W), Michelse v. Bart (2 
E. D. 0. p. 337), Voet (2, 13. 18, and 11, 2. 1). In the second 
place, the documents asked for were the common property of the 
parties. The particulars contained in them were necessary to 
enable the applicants properly to draft their summons. 

Coster (with him Lohman) contended, in the first place, that the 
passages quoted from Voet did not bear the construction given to 
them by the applicants. The Eoman-Dutch law recognised 
actiones ad exhibendum, but not what was understood in the English 
law by "discovery orders." (See Voet, 10, 4. 1.) Van Zyl, who 
also states that the " discovery order " was known in the Roman- 
Dutch law, bases this assertion on Merula's Practice (4, 3»), but 
has clearly misunderstood this authority. Merula merely states 
that, if the plaintiff relies upon documents for the support of his 
allegations, the defendant can demand the production of such 
documents in the action. With regard to the Cape decisions, 
he contended that these did not apply, because they were taken 
from the English law— the only law in the world which recognises 
the system of discovery orders. And that system daily finds more 
opposition in England, because people are beginning to see that it 
is absurd to compel the defendant to disclose his weapons of 
defence to the plaintiff. In America, where the practice at one 
time existed, it has now been abandoned. (See Qreenleaf on 
Evidence, pp. 645, 560.) In conclusion, he contended that, even 
under the English law, discovery of documents can only be asked 
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for after the summons has heen issued;* but one is never entitled 
to inspection of documents in order to be put into the position of 
finding out how the summons should be drawn. 

The Court granted the application, but gave no reasons. 

Attorney for applicants : O. H. BuaJces. 
Attorneys for respondent : Booth and Wessels. 
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EOG-ERS 



THE SANITAEY BOARD of JOHANNESBURG. 



SANITARY REGULATIONS, ART. 38— LIST OF VOTERS SET 
ASIDE— ELECTIONS POSTPONED. 

Certain lists of persons qualified to vote for members of the Johannesburg 
Sanitary Board nut being framed in accordance with Article 38 of the 
Regulations of the Board as amended by Onvernment notice of the 7th of 
September, 1894, declared void, and the Sanitary Board ordered to prepare 
new voters' lists, which would comply with the requirements of Article 38 of 
the amended Regulations, — 2'he approaching elections for members of the 
Sanitary Board postponed, until the amended lists had been completed. 

This was an application for confirmation of a rule nisi, granted on 
the petition of the applicant, calling upon the Sanitary Board of 
Johannesburg to show cause why certain lists, containing the 
names of voters for members of the Sanitary Board, should not be 
set aside, the rule meanwhile to operate as a provisional interdict 
restraining the Sanitary Board from proceeding with the elections. 
The applicant, who resided within the jurisdiction of the Sanitary 
Board, and was qualified to vote for members of the Board, 
objected to certain lists of voters framed by the secretary of the 
Sanitary Board and laid for inspection in the oflBce of the Sanitary 
Board at Johannesburg, on the ground that they did not comply 
with Article '68 of the Regulations of the Sanitary Board as 
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* The pleadings in this case were closed on the 20th of November, 1894. 
-Transl. 
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amended by G-overnment notice of the 7th of September, 1894. 
The said notice read as follows : — 

" During the month of November of each year the secretary 
of the Board shall cause a Ust to be framed, in alphabetical 
order, for each ward, of all male persons who are qualified to 
vote for members of the Board, giving each voter's full name, 
his Christian name, and the nature of his qualification." 

The applicant alleged that the Sanitary Board had not complied 
with the requirements of Article 38 of the Sanitary Eegulations, 
as amended by the notice quoted above, in that no new lists had 
been drawn up during the month of November, 1894, as required 
by Eegulation 38, but the old lists, which had already been used, 
were made to serve as new lists after having been filled up with 
some new names ; that in many instances neither the full name 
nor the residences of persons appearing on the lists were given ; 
and that, although the enrolled voters were arranged on separate 
lists as omiers and tenants, there was no mention of any other 
qualification. The names of many who were entitled to be on the 
lists were omitted, while others who lived outside the jurisdiction 
of the Sanitary Board were placed on the list as voters. 

For the above reasons the applicant prayed that the lists of 
voters challenged by him should be set aside, and that the 
approaching elections of members of the Sanitary Board should be 
suspended until new and proper lists of voters had been framed. 

In answer to the applicant's allegations, the secretary of the 
Sanitary Board stated that he had done all in his power to ascer- 
tain the inhabitants who were qualified to rank as voters, with the 
object of placing their names on the list, by publishing in a notice 
in the Staats Courant, and also in a Johannesburg paper, the names 
of all persons who were entitled to be placed on the voters' lists, 
and calling upon them to see that they were placed on the lists. 

In handing in their names, the people, with few exceptions, gave 
only the initials of their Christian names. 

The places of residence of the voters were described on the list 
by the numbers of the stands registered in their names. There 
was a separate list for each ward of the town, and the names of the 
suburbs were mentioned, when necessary. The qualifications of 
the voters were placed on separate lists under the heads owners or 
tenants. 
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Henry Eose-Innes, who had heen appointed Eegistrar by the 
Sanitary Board, under the Executive Council Eesolution of the 11th 
April, 1894, Art. 210, also stated in his affidavit that he had given 
the applicant notice that, in terms of the said Executive Council 
Eesolution, an opportunity would be given to deal with all applica- 
tions of persons who wished to be enrolled on the lists of voters, 
and with objections to such lists, so that the lists might be purged 
in that way from all mistakes. 
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Leonard, J. W., for applicant, applied for confirmation of the 
order. 

Auret (with him J. Be VilUers), for respondent, opposed : It was 
just as lawful to amend the old list of voters as to draw up a new 
list. The secretary of the Sanitary Board was only bound to 
enter the names of voters as they werfe handed in to him. The places 
of residence were described by indicating the stands. The appli- 
cant ought in the first instance to have appeared before the 
Eegistrar with his objections, as he is the person appointed by the 
Eegulations to hear complaints, and to amend mistakes and fill in 
omissions in the lists of voters. 



Leonard, in reply : The duty of the Eegistrar is not to fix the 
lists of voters, but to hear objections against names on the list. 
The secretary must find out who the voters of a ward are. He 
must set to work with the same care and accuracy as if it entailed 
the imposition of a tax upon the persons whose names he places on 
the list. Neither the places of residence, nor the qualifications of 
persons are given, as is required by the Supplementary Eegulation 
of the Sanitary Board, published in Government Notice of the 7th 
of September, 1894. 

Cur. ad. vult. 
Postea. 16th of Januaiy. 

MoKicE, J. : This is an application for the confirmation of a rule 
nisi granted on the 28th of December last, wherein the Sanitary 
Board of Johannesburg was called upon to show cause why the 
existing lists of electors, or persons entitled to vote, for the Sanitary 
Board should not be set aside, new lists drawn up, and the election 
of members for the Sanitary Board postponed till after the fixing 
of the new lists, It appears that in September, 1894, amended 
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Eegulations for the Sanitary Board were issued by the Grovernment, 
and by these, Article 38 of the former Regulations was amended to 
read as follows : — " During the month of November of each year 
the secretary of the Board shall cause a list to be framed in alpha- 
betical order for each ward of all male persons who are qualified to 
Tote for members of the Board, giving each voter's full name, his 
Christian name, his place of residence, and the nature of his quali- 
fication." The applicant alleges that, instead of framing new lists, 
the secretary of the Board only made certain additions to the lists 
which were in use under the old Eegulations, and that those lists 
do not comply with the requirements of Article 38, as they do not 
give the full names of the persons, or mention their places of 
residence, or specify the nature of their qualification; and also that 
two separate lists have been framed, the one for owners, and the 
other for lessees of stands. Further, the applicant says that the 
names of many persons appear on the lists who reside in Doom- 
fontein, beyond the jurisdiction of the Board, and that the names 
of several hundred persons, entitled to be registered as voters, do 
not appear on the lists. In answer to this, there is an affidavit by 
the secretary of the Board, who says that he drew the lists up in 
November in accordance with the information which the Board 
possessed ; that he gave the public every opportunity, by means of 
advertisements, to have their names enrolled as voters ; that he 
could not give the full names in the lists, as the applicants, as a rule, 
sent him only the initials of their Christian names ; and that the 
places of residence of the voters are practically given in the lists, as 
the numbers of the stands for which they are registered are men- 
tioned, and as separate lists for each ward of the town are drawn 
up, in which the suburbs, like Jeppestown and Fordsburg, are 
always mentioned. There is, farther, an affidavit from Mr. Eose- 
Innes, who was appointed in accordance with the Eegulations of 
April, 1894, under the title of Eegistrar, to deal with applications 
and objections in regard to the list of voters, and who therefore, 
more or less, holds the position of a Eevising Barrister under the 
English practice. This affidavit amounts to this : that the deponent 
gave, or was ready to give, every opportunity to revise and alter 
the lists complained of, and that he has dealt with the applications 
of about 2,5u0 persons who wished to be placed on the lists. 

Now, I attach no weight to the objection that the lists of voters 
are simply the old lists with certain alterations and additions. 
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The Regulations do not prescribe how the lists shall be framed by 
the secretary of the Board, and there is nothing to prevent the old 
lists being used as a basis. The real question seems to me to be 
whether the lists as framed by the secretary comply with the 
requirements of the Eegulations. It appears to me that this ques- 
tion must be answered in the negative. The list of voters for Ward 
No. 4 has been handed in, and it does not comply with the provi- 
sions of Article 38 of the Regulations. Out of some hundreds of 
names, the Christian names are given in but few instances; in 
nearly every case only the initials are given ; in scarcely any case 
is the place of residence given. Now, it is, of course, impossible to 
define accurately the place of residence of each voter, but the street 
at least can be mentioned, in order to enable those who wish to 
check the list to find the person whose name is on the list. It is 
no answer to this to say that the places of residence are practically 
specified by mentioning the stands by virtue of which each person 
obtains his right as a voter, and by making separate lists for each 
ward. Persons are entitled to vote when they are owners or lessees 
of stands ; it is not necessary that they should live on them. Be- 
sides, Article 38 says that a list must be framed for each ward, 
mentioning the place of residence of each voter, thereby clearly 
intimating that it is not sufficient to mention the ward in which a 
voter lives, as his place of residence. Further, it appears to me that 
it would be more in the spirit of the Eegulations to make only one 
list for each ward, giving the voters in alphabetical order, with the 
nature of their qualification, instead of having two lists, one for 
owners, and the other for lessees, of stands. This point is, however, 
of minor importance. But it is contended by Mr. Auret that even 
if the lists made by the secretary of the Board are not in accordance 
with Article 38, anyone can object to them before, and cause them 
to be altered by, the Registrar. According to the Regulations of 
April, 1894, the Registrar has the power, inter alia, to erase names 
from the list when well-founded objections are made to them, and 
also to correct any mistakes, or supply any omissions, which may 
appear to have been made. It is said that he can therefore erase all 
names which are not given in full, or which are not accompanied by 
the places of residence of the persons ; and that it is impossible to 
draw a line and to say that certain corrections can be made by the 
Registrar, and that others cannot. Now, although it is difficult to 
define where the line must be drawn, it is clear such a line must be 



1895 

EOUEES 

V. 

Sanitaey 
BoAED or 

JOHANNEB- 

BTJEG. 

Morice, J. 



24 



OFFICIAL REPORTS OF THE HIGH COURT 



1895 

ROQEES 
V. 

Sakitaet 

BOAEB OF 

JOHANNES- 
ETJKO. 

Morice, J. 



drawn somewhere. The secretary cannot draw up a list which does 
not in any way comply with the Regulations, and leave it to he 
corrected by the Registrar. It appears to me that in this case, 
where the lists do not, in general respects, agree with the Regula- 
tions, a person is entitled to ask that they shall he corrected in 
those respects by the secretary, before they are submitted to revision 
by the Registrar. I am therefore of opinion that the applicant 
must succeed, and that the order must be as follows : " That the 
respondent be ordered, through its secretary, to frame lists of all 
male persons who are qualified to vote for members of the Board, 
mentioning each person's full name and Christian name, place of 
residence, and the nature of his qualification, and that the elections 
for members of the respondent Board shall be postponed until after 
such lists have been fixed, and that the respondent be condemned 
in the costs of this application." 

Attorney for Applicant : 8. K. H. Linghech. 
Attorneys for Respondent : Van Boeschoten and Lorentz. 
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SECTION 127 OP LAW 21 OF 1880. 
Beliabilitation granted when more than six months had elapsed since the estate 
had been declared insolvent, hut no creditors had filed their claims, and no 
trustee had been appointed. 

Applicant alleged that his estate had been placed under compul- 
sory sequestration on the 16th of October, 1893, and the first and 
second meetings of creditors had been called, but that none of them 
had ever put in an appearance or had filed any claim, so that no 
trustee could be appointed. 

Also, that none of the creditors opposed this application, notice 
of which had been duly published. 

He therefore prayed that the Court should rehabilitate his 
estate. 

Cur. ad. vult. 
Pickson for Applicant. 



Postea. 18th of January. 

The Court granted the application. 
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SECTIONS 5 AND 17 OF LAW 21 OF 1880, AND SECTION 1 
OF LAW 5 OF 1893. 

When notice is published in the daily papers hy a debtor that he will apply to 
be allowed to make a voluntary surrender of his estate, and in the interval 
between the date of the notice and that on which the application is to be 
made, one of the creditors applies for the compulsory sequestration of the 
debtor's estate, the Judge luill only grant the compulsory sequestration if there 
appears to be mala fides on the part of the debtor. 

The facts in this case were as follows : — On the 20th of 
December, 1894, the respondent, who found himself in pecuniary 
difficulties, published notice, in terms of section 1 of Law 5 
of 1893, in the Staais Courant and in the local newspapers 
at Johannesburg, that he would make application to the High 
Court on the 21st of January following, for the voluntary 
surrender of his estate. At the same time his attorneys summoned 
his creditors to be present at a meeting on the 28th of December, 
at which they announced that, unless the creditors could come to a 
mutual arrangement, the respondent's insolvency would be un- 
avoidable. The applicants' representative was present at that 
meeting, and the proposed settlement was rejected. 

On the 8th of January, 1895, the applicants applied to the Judge 
in chambers to place the respondent's estate under compulsory 
sequestration, and the return day of the summons was fixed for the 
21st of January, 1895, the day on which the voluntary surrender 
of the respondent's estate was to be decided. 

Coster, for applicants, defended their action by pointing out 
that two judgments had been given against respondent on the 
27th of November and the 18th of December, in satisfaction of 
which, the creditors who had obtained the judgments had attached 
various goods, so that the applicants had no other course open, in 
order to protect their rights, than to apply for the sequestration of 
respondent's estate. He relied on the decision in In re Nelson 8[ Co. 
V. Whiting, 4 E. D. 0. p. 322. 
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Cloete, for respondent, argued that after the notice, that applica- 
tion would be made for voluntary sui-render, the applicants were 
fully protected against the attachment of respondent's goods by 
the provisions of section 2 of Law 21 of 1880, while their application 
could not aif ect what had taken place before the notice. Therefore 
their petition for the compulsory sequestration of respondent's 
estate was wholly unnecessary. 

The case of Nelson Sf Co. v. Whiting was, he argued, not applic- 
able. In that case Whiting made the application with the clear 
object of delaying the declaration of his insolvency, which could 
not be said of Straus. 



The Court upheld the respondent's contention, and refused the 
application with costs. The respondent's estate was declared 
insolvent in terms of his petition. 

Attorneys for applicants : Booth and Weasels. 
Attorney for respondent : A. W. BaJcer. 
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An attorney and notary cannot he admitted as a conveyancer on the ground that 
he has passed the entrance examination mentioned in the loth Rule of 
Court. — The applicant loas granted permission to enter for his conveyancer's 
examination. 

This was an application for the admission of the applicant, who 
was an attorney and notary of the Court, as a conveyancer. 

The applicant, who was an attorney, notary and conveyancer of 
the Supreme Court of the Cape Colony, was on the 23rd of February, 
1893, admitted as an attorney and notary of this Court, after 
passing an entrance examination in both the said branches, in 
terms of the 75th Eule of Court, but having passed no entrance 
examination as a conveyancer. 



Coster, for applicant, submitted that he was entitled to be ad- 
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mitted as a conveyancer of tlie Court, as, being an attorney, 
notary and conveyancer of the Supreme Court of the Cape Colony, 
he had complied with the 75th Rule of Court, by passing the 
examination therein mentioned. 

Cur. ad. rait. 

Ameshoff, J., stated that he had discussed this case with his 
brother judges, who, as well as he himself, were of opinion that the 
passing of the entrance examination was not sufficient proof that a 
person was qualified to be admitted as a conveyancer in this country. 

The application was therefore refused ; but applicant was granted 
the opportunity of undergoing an examination as conveyancer by 
two qualified lawyers nominated by the Court, namely. Advocate 
Kleyn and Attorney Booth, and was admitted as a conveyancer, 
on proof that he had passed the prescribed examination. 

Applicant's Attorneys : Booth and Weasels. 
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LAW 2 OF 1894, SECT. 1, SUB-S. (A)— PUNISHMENT WEONGLY 

APPLIED. 

By virtue of Law 2 of 1894, sect. 1, suh-s. (a), the Landdrost has jurisdiction to 
inflict impriaonment for a term not exceeding two years in cases of cattle 
theft. — Where the Landdrost of Z. had, by mistake, apiilied this punishment 
to a case of theft, which did not fall under the laiv, the sentence of eighteen 
months, passed by the Landdrost, was reduced to six months. 

This case was brought before the Court by the State Attorney for 
revision under section 14 of Law 5 of 1866. 

The accused, Tom, a native, was arrested for the theft of a gold 
watch, clothes and other articles. A preliminary examination was 
held by the Landdrost of Zeerust, and the papers were sent up to 
the State Attorney according to the usual practice. This official 
remitted the case to the Landdrost for trial. 

The Landdrost at the trial followed the procedure as laid down 
in sub- section (b) of section 1 of Law 2 of 1894. The accused was 
asked if he wished to call any further witnesses, or any of the 
witnesses who had made their statements at the preliminary 
examination, whereupon he stated that he did not wish to do so. 
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1895 rj^i^Q Landdrost found the accused guilty of the crime with which 
The State he stood charged, and sentenced him to eighteen months' hard 
ippjj lalbour and twenty lashes. 

The State Attorney now asked the Court to review this sentence, 

on the ground that the Landdrost, by passing a sentence of 
eighteen months for the theft mentioned in the indictment, had 
exceeded his ordinary jurisdiction. He submitted that sub- 
section (b) prescribes the procedure which must be followed by the 
Landdrost in all cases which the State Attorney, after having read 
the preliminary examination, remits to him for disposal, and has 
nothing to do with sub-section (a) . The latter sub-section extends 
the jurisdiction of the Magistrate only in cases of theft of cattle 
and sheep and pigs, in which cases he may impose a sentence 
of imprisonment for not more than two years. Therefore the 
sentence of eighteen months' imprisonment could not stand. The 
term of imprisonment should therefore be reduced to such term 
as the Landdrost had jurisdiction to fix. 

The Court concurred in the view taken by the State Attorney, 
and reduced the sentence of eighteen months to six months. 

The sentence of lashes remained unaltered. 
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1895 PUECHASE AND SALE.— EESPONSIBILITT OP MAEKETMASTEE. 
4 February. The appellant bougjd a pig from the respondent on the Pretoria market for the 
sum of 21. 12s. 6(7. When he received the pig it proved to he suffering from 
measles, and he therefore sent it back to the Marhetmaster and refused to 
pay. The respondent stated that he had nothing to do with the question 
luhether the pig was suffering from measles or not. He had received the 
pig from the seller, a native named Euiter, to sell on his account, and had 
carried out those instructions. The Court found that the pig tvas sick at 
the time of the sale, and, was injurious to health [unfit for food). After this 
had been brought to the notice of the Marhetmaster, and after he had 
received the pig back, he paid the seller out, instead of making him fake the 
pig hack. Held that in view of sections 20 and 22 of Law 5 of 1883, the 
Marketmaster had acted wrongly, and the appeal must be allowed, with costs. 

The acting Judicial Commissioner before whom the case was 
brought in the first instance accepted the view of the respondent, 
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and ordered the appellant to pay 21. 12s. 6d. and the costs of the 
action. 

He found the fact that the pig was suffering from measles not 
to be clearly proved, but, independently of that, he was of opinion 
that the Marketmaster ought to succeed in his claim — 

(a) because, if the pig was suffering from the disease, the 

purchaser could have discovered this before, as easily 
as after, the sale ; 

(b) because the purchaser was warned by the Marketmaster 

that the latter did not hold himself responsible for 

what was sold. 
The appellant, defendant in first instance, now appealed from this 
judgment. 
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Kleyn (with him F. Krause), for appellant, argued that the 
contention of the Marketmaster was unsound. A Marketmaster 
acts as agent of the seller, who hands him the goods intended to 
be sold. (Storey on Agency, 8th edit. p. 32.) In so far he is not 
responsible for the articles sold by him. But the Marketmaster 
in the present case had gone further. After he had heard from the 
purchaser, the appellant, that the latter would not receive the pig 
in question, which he thought to be sick, he paid no attention to 
the complaint, but paid the purchase price to the seller, and, when 
the purchaser persisted in his refusal to pay, sued him. Such 
conduct cannot be defended by the contention that the Market- 
master is not responsible for the quality of the goods sold by him 
on commission. The Marketmaster practically decided the question 
whether the pig was sick or not, and is now trying to avoid the 
responsibility of this decision. 

He also relied on Van Leeuwen, E. D. L. 4, 18. 12, to show 
that the appellant was entitled to refuse to receive the pig, and on 
Yan der Linden, Koopman's Handboek, 1. 14, s. 9, sub-s. (c), in 
contending that the transaction was void, as the article sold was 
suffering from a latent defect. 

Cloete, for respondent, contended that the evidence before the 
Landdrost's Court bad sufficiently proved that the pig was not 
suffering from the disease ; or at all- events,- the defendant, now 
appellant, at the time at the sale did not notice anything when he 
.examined the pig, and therefore the references to Van Leeuwen 
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and Van der Linden were not in point. Van Leeuwen himself, in 
E. D. L. 4, 18. 13, says clearly that the rule quoted by the 
appellant does not apply to pigs whose tongues are clean, because 
when that is the case they are well, and therefore it is easy for 
anyone to satisfy himself of the condition of health of the pig 
which he is buying. Therefore the defendant'either willingly and 
knowingly bought a sick pig, or did not properly examine it. He 
is now trying to make the Marketmaster suffer for his negligence. 
The latter rightly contends that he is not responsible for the goods 
sold by him on commission after he has notified this at the 
beginning of the auction. In support of this contention, he relied 
on the decision in Be Cape Municipality y. Tniter (1 Eoscoe, p. 412). 



The Court was unanimously of opinion that the Marketmaster 
had acted suo periculo. Apart from the question whether the 
disease of the pig justified the cancellation of the sale, it was 
sufficiently established that the pig was diseased, and the purchaser 
was therefore not obliged to accept delivery. After the purchaser 
had sent the pig back to the Marketmaster, the latter went and 
paid the seller. The Market Law (Law 6 of 1883, sections 20 
and 22) prohibits the sale of infected cattle or other articles which 
are injurious to health. The Marketmaster ought . therefore to 
have obliged the seller to take the pig back. 

Appeal allowed with costs. 



Attorney for appellant : O. H. Bushes. 
Attorney for respondent : J. H. L. Fv, 
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JOEISSENr J -^ notarial Deed of Separation a mensa et tnoro can only he confirmed hy the 

' ■ Court after the Judge, before luhom the x'arties must appear in person, has 

satisfied himself of the bona fides of the same. 

This was an appeal from a judgment of Judge de Korte at Johan- 
nesburg in December, 1894, whom the applicants had petitioned 
that a notarial deed of separation a memd et fhoro entered into 
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between tliem might be confirmed by the Court. The Judge, 1895 

however, refused to grant the application on the ground that in his jiT'parte 

opinion the parties should in such cases appear before the Court so J- G^ney 

that inquiry may be instituted concerning the bona fides of the M. Gtjiney. 
separation. An appeal was noted. ' 

Curlewis, for the appellants, contended that it was not necessary 
for the parties to appear before the Court, and cited the ex parte 
case of Adolfs v. Adolfs decided on the 29th of December, 1894, 
by Jorissen, J., in chambers. 

JoRissEN, J., intimated that he always regarded an inquiry into 
the reasons why parties desired a separation a mensa et thoro as 
useless, as they were not bound to give reasons, nor was it necessary 
when they desired to have a separation under a notarial deed 
which was fully allowable. 

KoTz^, C. J., was unable to concur in this view, as he was of 
opinion that a confirmation of the separation by the Court made 
the same valid as against third parties, while a notarial deed could 
only be of force as between the parties, and therefore the Court 
ought to be satisfied that there were sufficient reasons for such a 
separation before it granted confirmation. The Court laid it down 
that in future the parties should appear in person before the Court, 
and dismissed the appeal, at the same time granting the parties an 
opportunity to renew the application before a Judge in chambers 
or before a Circuit Court, when they were to appear in person. 

Attorney for appellant : A. W. Baker. 
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1S95 



5 February. 



LAW 11 OP 1892, SECT. 80.— NEGLECT OF THE MBSSENGEE 
LIABILITY. 

The messenger of the Court at Pretoria attached certain articles found in the 
possession of the debtor, among lohich was a cart. At the time of the 
attachment the dehtor informed the messenger that the cart belonged to a 
certain Walker. The cart remained in the iwssession of the debtor. Slceen, 
the executing creditor [now appellant), lodged an objection to this with the 
messenger. SJceen showed the messenger a letter from Walker by which the 
latter agreed that the cart should be taken in execution. The messenger then 
again attached the cart, and, while he was taking the cart to Sheen's shop, he 
changed his mind, and allowed the driver, who was in the debtor's employ, to 
drive away toith it. The cart ivas subsequently sold at Johannesburg. 
Skeen then instituted an action against the messenger for the value of the 
cart. The Judicial Commissioner dismissed the claim. The Court held 
that an action clearly lay against the messenger, and allowed the appeal 
with costs. 

This was an appeal against the judgment of the Judicial Commis- 
sioner of Pretoria. 

The appellant obtained judgment against a certain A. Matthews 
for 65^., on which a writ of execution was issued. The respondent, 
the messenger of the Landdrost's Court, attached among other 
things a cart which he found in the. debtor's possession. At the 
time of the attachment of the cart the debtor informed the 
messenger that it was the property of a certain "Walker. He had 
bought it from Walker on condition that it should remain the 
property of the plaintiff until the final instalment of the purchase 
price, namely 151., should be paid. The cart was not mentioned 
in the public notice of the sale of goods attached under the writ, 
nor was it sold by the messenger. Some time after the sale of the 
other articles the cai-t disappeared, and it was subsequently dis- 
covered that it had been sold in Johannesburg. The appellant 
alleged that the cart had been lost through the respondent's 
neglect, and sued him for the value of the cart as damages. 

The Judicial Commissioner found that no negligence had been 
proved against the respondent and dismissed the claim. 

Appeal was noted. 
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From the evidence it appeared that Mathews* had hought the 1895 
cart from "Walker under the condition that, although the purchaser Skeen 
should acquire possession, the property in the cart should remain in 
the seller until the last instalment of the purchase price was paid. 
After the sale of the goods attached hy the messenger, Skeen 
showed him a letter, obtained on the messenger's request from 
Walker, in which the latter consented that the cart, so far as he 
had any interest in it, should be handed over to Skeen, and, at the 
same time, asked the messenger to take possession of the cart, as 
Mathews was driving it about the streets without paying any hire 
for it. Shortly afterwards the messenger met the cart in the 
street, it beiag at the time in chai-ge of a driver. He took posses- 
sion of it, intending to take it to Skeen ; but as he was on his way 
to Skeen, it occurred to him that he might not be acting properly, and 
he decided to abandon his intention ; and he went away, leaving the 
cart in the street under the charge of the driver. The respondent 
stated that after the attachment of Mathews' things the appellant 
admitted that the cart belonged to Walker, and the appellant's 
attorney informed him that he could not attach the cart if it was 
Walker's property. This statement was, however, denied by the 
attorney. The messenger had therefore regarded the cart as non- 
executable, and had not advertised it for sale with the articles 
belonging to the debtor which he had attached. 

Muller, for respondent : The appellant has no locus standi as 
plaintiff in the Court below. He has suffered no damage. As the 
cart was the property of Walker, it could not have been sold under 
the writ of execution issued in favour of the appellant. 

[JoRissEN, J. : The messenger was not competent to decide on a 
question of ownership, as he has done. After the cart had been 
attached he ought to have kept it in his custody, and ought to 
have left it to the third person, who laid claim to the property, to 
take steps against the execution.] 

Muller : The creditor himself admitted that the cart belonged to 
Walker; and, according to the respondent's statement, the appel- 
lant's attorney informed him, that if it belonged to Walker it 

* The debtor. 
o.ii D 
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1895 could not be attached. The respondent, therefore, released the 
g^j, cart from attachment with the appellant's full concurrence, as also 
appeared from the fact that, although appellant and his attorney- 
well knew that the cart did not appear on the list of goods adver- 
tised for sale in execution, neither the one nor the other raised any 
objection thereto. He was not, therefore, acting in his official 
capacity when be found the cart in the street, and wished to take 
it to Skeen, but merely desired to do Skeen, at his own request, a 
favour. "When the difficult position in which Skeen found himself 
was considered, then it appeared clearly that he had acted with 
reasonable care and in good faith. By refusing to attach the cart, 
he would have exposed himself, on one side, to an action by the 
appellant for neglect of duty, and, on the other side, by taking the 
same in execution and selling it, with the knowledge that it was 
the property of a third person, to an action by the owner for 
unlawful attachment. As the debtor was not the owner of the 
attached cart, the plaintiff had no claim for damages against the 
messenger, even although it was actually in his possession when it 
disappeared. 

KoTZE, 0. J., after having explained the nature of the action in 
the Court below, gave the following judgment : The messenger 
acted wrongly by taking upon himself to decide a question of 
ownership. The cart was under attachment at the moment when 
the appellant's attorney informed him that, if the cart belonged to 
"Walker, it could not be attached. "What the appellant's attorney 
then said was no admission that the cart was the property of 
"Walker, and the appellant gave him no authority to release it 
from attachment. The appellant informed the messenger that 
Mathews had the cart in use, without paying for it, and demanded 
that it should be handed over to him, as Walker's agent, at the 
same time showing the messenger a letter addressed by Walker to 
him, in which Walker expressed his willingness, so far as his 
interest in the cart permitted, that the cart should be handed over 
to the appellant. Notwithstanding that letter, the cart was not 
delivered to the appellant by the messenger. It disappeared, and 
was eventually sold in Johannesburg. How, then, can it be con- 
tended that the disappearance of the cart was not due to the 
negligence of the messenger, or that the appellant was not injured 
by his action ? Where a sheriff is called upon to comply with two 
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conflicting demands of parties, he stands, as it were, between two 1895 
fires. On the one hand, he is exposed to a claim by the creditor Skeen 
for damages, if he neglects to carry out the writ in respect to the „ ^■ 
thing in dispute, and, on the other hand, to a similar claim by the — — 
party who objects to the execution. In such cases it is the duty of ° ^^' ' ' 
the officer entrusted with the carrying out of the writ to attach the 
things in dispute, and the objecting party has then an opportunity 
of applying to the Court to stay the execution. This course, which 
is the one indicated by the law, the messenger has not followed, 
and he is consequently personally liable for any damage caused to 
the appellant by the disappearance of the cart after it had actually 
been attached. 

While the cart was still under arrest, he took it with him to the 
defendant's shop, with the object of handing it over to him, but, 
changing his mind on the way, he left it standing in the street, and 
turned back. After that, the cart disappeared, and it was subse- 
quently ascertained that it was sold in Johannesburg. As it appears 
clearly that the loss is attributable to negligence on the part of the 
respondent, he must take the consequences. The appeal is therefore 
allowed, the judgment of the Judicial Commissioner being altered 
to judgment in favour of the appellant for 52^. 12?. dd., with 
costs. 

Ameshoff and Jorissen, JJ., concurred. 

Attorney for appellant : Jas. Berrange. 
Attorneys for respondent : Sooth and Wesseh. 
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Coram: Dr. H. LBWKOWITZ 

KOTZE, C.J. V. 

BILLINGHAM & Oo. 

1895 



4 February. BUiLDINa.-OBSTEUOTION OF THE VIEW OF THE FACE 

OF A WALL. 

Where the parties had agreed that, if a luilding was erected hy which the view 
of the face of a certain tuall would he obstructed, the contract of lease might 
he cancelled, the Court held that a wooden screen, hy which the view of the 
wall was obstructed, must be regarded as a building in terms of the contract. 

The facts which gave rise to this case were the following : — The 
appellant had leased to the respondent, under a written lease 
expiring on the 3Ist of December, 1894, a face of a wall of 
" Hamilton House," situated on stand No. 1,450 at Johannesburg, 
for the purpose of posting advertisements, with the option of 
renewing the lease under the same conditions, but without any 
guarantee that, after the said date, the view of the said face 
of the wall would remain unobstructed by any building. The said 
clause read, " The party of the first part lets the aforesaid wall to 
the party of the second part on the above terms to 31st of 
December, 1894, with the option of renewal, the party of the first 
part not guaranteeing that after such date the view will remain 
unobstructed by any building." 

The parties subsequently agreed to add to the contract the 
following clause : — " In case of the wall being obstructed in any 
way by any building hereafter erected, it is optional for either 
party to cancel this lease." 

After the respondent had paid rent for the first month, a wooden 
screen was erected on the adjoining erf, which shut out the greater 
part of the wall in question. The appellant raised no objection to 
the said erection, but he cancelled the lease, and refused to accept 
the rent for the second month. The respondent thereupon sued the 
appellant for damages for breach of contract ; for, according to his 
contention, the latter was only entitled to cancel the lease if the 
view of the wall was obstructed by a " huikUng" and the wooden 
screen which had been put up was not a " building." The Land- 
drost adopted this view, and ordered the appellant to pay the 
respondent 20/. as damages. 
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F. Kraiise, for appellant, argued that the word " building " must 1895 
be understood in a general sense, that is, in the sense of any Lewkowitz 
structure which ohstructed the view of the wall. The agreement 
between the appellant and respondent must be reasonably inter- & Co 
preted, and it could scarcely be assumed that appellant would have 
made himself liable, if the view was taken away by a house or wall 
of stone, but not when it was taken away by a structure of 
wood. It did not matter, for the purpose of the question of the 
appellant's liability, what material the obstruction consisted of, as 
that could not possibly be of any interest to him. 

Coster, for respondent, urged that the vfOTd" building" was clear, 
and that where the words of a contract are clear they cannot be 
departed from by interpretation. In the present case, therefore, no 
inquiry into the intention of the parties could be raised. 

KoTZE, C. J., in giving judgment, said : The Court is of opinion 
that the word " building " in the contract does not mean a house, 
but an obstruction by any kind of structure by which the view of 
the wall is obstructed, and will therefore alter the judgment of the 
Court below to judgment in favour of the appellant with costs. 

The appeal is allowed with costs. 

Attorney for appellant : B. J. Louw. 
Attorney for respondent : F. T. S. Bukes. 



JAN V. J. F. LINDEN. Voram: 

EOTZE, C. J. 

AMESHOPi'.J. 

NATIVE SEEVANTS MAT INSTITUTE AN ACTION AGAINST THEIE JOkisse^, j. 

MASTERS FOE DAMAGES FOE MALICIOUS AEEEST. 

1895 

The penalty imposed by Laio 13 of 1880, ch. 5, section 29, on the master for 'T" 

the malidouB arrest of his servant, does not take away the ordinary right of 

an action for damages under the Common Law at the instance of the servant. 

This was an appeal from a judgment of the Judicial Commissioner 
of Johannesburg. The appellant, a native, was in the respondent's 



V. 

Linden, 
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1895 service, and went away, whereupon he was arrested by the respon- 
jI^ dent on the 17th of May. On the 19th of May he was discharged 
by the oompetent authorities, as it was proved that he had left his 
master's service for lawful reasons. He then claimed 2bl. from 
the respondent for malicious arrest, as damages for injury caused to 
his good name and fame. Exception was taken to the summons on 
the respondent's behalf on the ground that, in consequence of 
sect. 29, ch. V. of Law 13 of 1880, no action for damages can 
be brought by a servant against his master, as that section, under 
which proceedings against the respondent should have been taken, 
imposes a penalty of 51. on the master who maliciously causes a 
servant to be arrested, and that must be regarded as the only 
jjenalty which is imposed upon the unlawful act of the master. 
The Commissioner allowed the exception, and his judgment was now 
under appeal. 

There was no appearance for the respondent. 

F. Krause, for appellant, argued that the special statutory pro- 
vision above mentioned in no way deprived the servant of his 
ordinary remedy in damages, as that would require a specific 
declaration by the Legislature. The said provision is meant only 
to provide the servant a less expensive process, if he is without 
means, while to the wealthy class the ordinary course is still open. 
From the preamble of Law 13 of 1880, it appears that the law 
was made in order to give greater protection to natives. But it 
would fail in this purpose if it deprived the servant of the ordinary 
remedy. Moreover, the fine imposed by sect. 29 is not for the 
benefit of the servant ; if, then, his ordinary remedy is cut away, 
he has no remedy at all. 

Postea. 11th February. 

The Court allowed the appeal with costs, on the ground that a 
special statutory provision cannot deprive a person of his ordinary 
common law remedy unless it is so specially provided under the 
statute, or must be deduced therefrom by clear inference. 

Attorney for appellant : ti. H. Louw. 
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D. J. DE WAAL V. H. M. GEOBLEE. Coram.- 

KOTZE, C.J. 

Notice of taxation of a Ml of costs must be given in every case; so that the AMESHOFF.J. 
words "after due notice to the opposite party," appearing in section 51 of JO^ISSEN, J. 
Law 11 0/1892, refer to a revision before the Landdrost, as well as to one 
before the Court of Appeal. Therefore, a party who brings a bill of costs 1895 

in review must give the other party notice of revision, even if the latter did g February 
not originally give the former notice of taxation. 

This was an appeal from a decision of the Landdrost of Middel- 
burg. Eespondent instituted an action before the Landdrost's 
Court against the appellant, in which judgment was given against 
him. The appellant then, as was the custom, left his bill of costs 
for taxation by the Eegistrar of the Lower Court, without notice 
to the respondent, and served a copy of the taxed bill on the 
respondent. The latter, being dissatisfied mth it, brought the biU 
under review of the Landdrost under sect. 51 of Law 11 of 1892, 
but without notice to the appellant. The Landdrost taxed ojEE a 
number of items, against which the appellant noted an appeal, on 
the ground that, under the said sect. 51 of the Law, notice ought 
to have been given to him that the taxed bill was to be brought 
in revision. 

Sertzog, for appellant, contended that the words of the law, 
namely, after due notice to the other party, referred to a revision 
before the Landdrost, as well as to one before thj Court of Appeal ; 
and in support of his contention cited Yan der Linden (Judic. 
Prak., pt. 1, bk. 2, c. 8, s. 6) and Willem Grotius (Isagoge, 
bk. 2, 0. 7, s. 13, notaa). The fact that the appellant did not 
give the respondent notice of taxation in the first instance did not 
give the latter a right to bring the taxation under revision without 
notice. 

F. Krause, for respondent, contended that the appeal was 
groundless, as sect. 51 of the law allowed an appeal only when 
objection was taken to the taxation itself. 

The Court unanimously allowed the appeal with costs, and 
ordered that the bill of costs shotild be brought in revision before 
the Landdrost after due notice. 
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1895 

DeWaal 

r. 
Gboblek. 

Kotze, C.J. 



KoTZE, 0. J. : When a bill of costs is taxed, the other party- 
must first have notice of taxation, and he can, if he feels aggrieved 
at the taxation, bring it in review before the Landdrost. It is 
quite true that the appellant did not give the respondent notice of 
the taxation of the bill before the Eegistrar, but, by bringing the 
bill in review before the Landdrost, the respondent abandoned his 
right to notice ; and he cannot now, on the plea that there has 
been one irregularity, commit a second. 

The appeal must therefore be allowed with costs. 



Attorney for appellant: A. S. Boux. 
Attorney for respondent : S. H. K. Lingheck. 



Coram : 
KOTZE, C.J. 
JOBISSEN, J. 
MORICE, J. 

1895 
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THE AEGUS FEINTING AND PUBLISHING 00. 



DE. YAN NIEKEEK. 



ACCIDENT.— WOEKMAN.— NEGLIGENCE.— DOCTOE'S FEES. 

A doctor who, shortlt/ after an accident met with by an employe in ci Company 
during his ivorJc, is called in on the instructions of one of the directors of 
the Company to render assistance, and who, without specially being instructed 
to do so, continues subsequently to attend the case, is entitled to receive 
payment for his services from the Company, where it is proved that the 
managing director of the Company approved the action of the said director. 

This was an appeal against a judgment of the Acting Judicial 
Commissioner of Johannesburg, in an action instituted against the 
appellant, for payment of professional fees due to him for services 
rendered by him at the instance of the appellant company. 

The appellant, the Argus Oompany, the owner of a printing 
establishment at Johannesbui'g, had in its employment a youth, 
Eichard Eagleson by name, who was very seriously injured 
while at work in the appellant's printing room. The father of 
Eagleson sued the company, in his son's name, for damages for 
the bodily injury suffered by him through the negligence of two 
engine-drivers in the company's employ, and obtained judgment 
for 500^, on behalf of the boy. Immediately after the accident 
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Co. 
De. V. 

NiEKEEK. 



Dr. Van Niekerk was called in, on instructions of Thomas Sheffield, 1895 
a director of the company, to render medical assistance to Eagle- aeous 
son. He found him in a very dangerous condition, and caused PsisTiNa and 
him to be conveyed at once to the Johannesburg hospital, where he 
was treated by the respondent dm-ing December, 1894, and January 
and February, 1895. The respondent claimed payment from the 
company for his services to Eagleson, on the ground that he had 
acted on the request of one of the directors. It appeared that 
Sheffield, shortly after the accident, sent one of the workmen to 
fetch a doctor, that the respondent was then called, and that 
Dormer, the managing director of the company, had given the 
respondent the assurance that he would place his memorandum of 
fees before the Board of the company, and that he need not worry 
as far as his fees were concerned, as payment would be made after 
the completion of certain negotiations with a view to a settlement 
between the company and the father of Eagleson, in which they 
were then engaged. The father, however, refused to accept the 
company's proposals, instituted an action for damages against the 
Argus Company, and obtained judgment in his favour as already 
mentioned. 

After that judgment. Dormer denied that the company was 
responsible for respondent's fees, because, according to his conten- 
tion, the company was, by the judgment of the Court, discharged 
from all further liability arising out of the accident to Eagleson. 

In an action instituted by the respondent against the company 
for recovery of 521. 10s. due to him for medical services, the 
Judicial Commissioner gave judgment in the respondent's favour', 
on the ground that Dormer, as managing dii-ector of the company, 
had confirmed the action of Sheffield, a director, and had under- 
taken to pay the respondent's fees. 

Appeal was noted against this judgment. 

J. W. Leonard, for appellant : There is nothing in the evidence 
to show that the company made itself liable for respondent's fees. 
He was called in because he was in the neighbourhood of the 
printing bouse at the time of the accident, and the case demanded 
immediate attention. After Eagleson had been conveyed to the 
hospital, the respondent was not instructed by the company to 
continue to treat him there. He did so at his own risk, and 
without the company's knowledge — no account for the fees was evei' 
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1895 sent to the company. By saying to the respondent : " You •will 

A-RBva 1*6 paid," without adding that he would pay the bill, Dormer did 

Phintingand j^q^ constitute himself a surety, nor did he bind the company. 

Co. When Dormer gave this assurance, a settlement with Eagleson was 

j)^'y pending in which was also included an offer to pay the expenses 

NiEKEEK. caused by his son's illness. Eagleson's father, however, elected to 

have the question decided by the Court, and obtained judgment for 

500/. That judgment discharged Eagleson's claim altogether, as 

the proposal made by the company fell to the ground. 

Meyer, for respondent : The contention that by satisfying the 
judgment the company is not responsible for respondent's fee is 
untenable. The company is directly liable to the respondent, 
under an agreement, tacitly made by Sheffield, and subsequently 
confirmed by Dormer, as the representative of the company, to 
pay him for his services. Although Dormer's words to the respon- 
dent : " You will be paid," may be insufficient to make him liable, 
still, it is clear that they, in conjunction with the accompanying 
circumstances, led the respondent to believe that the company 
assumed responsibility. The company must be supposed to have 
known that the respondent was continuing to attend Eagleson. In 
Crooh V. Griqucdand West Diamond Mining Co. (4 Lawi-ence's E. 
p. 17), the defendant company was held liable for the fees of a 
doctor who was called in by the managing director of the company, 
shortly after the accident, to assist an employe of the company, 
injured in its service, and who continued to treat him until he was 
well. Lawrence, J. P., said, in that case, that it appeared from the 
evidence of one of the doctors, that when a person calls in a doctor, 
it is understood that his services are desired by the person who 
calls him in, as long as they are necessary. 

Leonard, in reply. 

KoTZB, 0. J. : The question whether the appellant company is 
liable for the respondent's fees depends upon the special circum- 
stances of the ease. Mr. Leonard has disputed its liability, on the 
ground that the company did not instmot respondent to attend the 
boy Eagleson. It has also been stated that, immediately after the 
accident, the first doctor to be found was called in to examine the 
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nature of the injury to Eagleson, and to give the necessary medical i^^^ 
assistance at once. The youth was sent to the hospital, where he Aegus 
was visited and treated hy the respondent. The Court is unable "^p™LisHiNa" 
to accept the contention that the company is not liable for respon- Co. 

dent's fees, for Sheffield, the director on whose instructions the De. V. 
respondent was called, and who also knew that Eagleson had been NiEKEms. 
taken to the hospital, must have supposed that the doctor would Kotze, C.J. 
continue to treat him. It is the custom in the hospital for a 
private doctor to visit patients who are admitted there. 

When a director of a company causes a doctor to be called in to 
render professional assistance to an employe of the company, who 
has been injured in its service, there are reasonable grounds for the 
doctor to suppose that the company makes itself responsible for his 
fees. 

Admitting that the assurance given by Dormer to the respon- 
dent, that he would be paid, does not either directly or indirectly 
make the appellant company liable, still its liability can be deduced 
from the fact that Dormer agreed to lay the respondent's bill 
before the Board of the company, and also from his letter to 
Eagleson's father in which he expressed his willingness to pay the 
expenses caused by Eagleson's illness. 

We agree with the remarks of Judge Buchanan, in Crook v. 
Griqualand West Diamond Mining Co. Taking into consideration 
all the circumstances of the case, and applying the principle con- 
tained in the judgment in Crook v. Griqualand Went Diamond 
Mining Co., we think that the Judicial Commissioner was right in 
his judgment. 

The appeal is therefore dismissed. 

JoKissEN and Morioe, JJ., concurred. 

Attorney for appellant : Chas. Leonard. 
Attorneys for respondent : Booth and Wessels. 
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Coram: THE SANITAET BOAED OF JOHA.NNESBUEG 

KOTZE, C.J. ^_ 

JOEISSEN, J. 

MORiCE.J. T. A. E. PUECHASE. 



jggg Liability for uj}7a'ej] of roads and streets. — The First Volhsraad Resolution of 

..^.~ nth May, 1891, must he strictly interpreted. As that resolution speaks 

11 Felniary. ^^^ly ^j- ^g^ds, it is, apart from the question of its validity, not applicable 

to streets or footwalks. 

This was an appeal from the judgment of De Korte, J., sitting 
as Circuit Judge at Johannesburg, by which the appellant was 
ordered to pay the respondent 400/. damages, for an accident 
met with by him in consequence of the bad state of the sewer in 
Joubert Street and Bree Street in Johannesburg. 

The respondent alleged that the appellants, whose duty it was to 
maintain the streets of Johannesburg, were bound to see that the 
sewer was able properly to carry off the water during a heavy 
storm ; that they had done nothing to repair the sewer when it 
was evident that it was not able to do so, and that consequently 
the sewer had been washed out to a considerable depth. The result 
of this negligence, it was further alleged, was that the respondent, 
in walking across the street, fell into the eaid sewer, and was 
seriously injtu-ed ; and he now, therefore, sued the appellants for 
2,000/. as damages for the injury suffered by him. 

The judgment of De Korte, J., was as follows : — The grounds 
on which I gave my decision in the above case are, that I was 
unable to accept the defendants' contention, that as the Grovernment 
would not, under terms of the First Volksraad Eesolution of the 
14th of May, 1891 (Coster's Locale Wetten, p. 252), be liable in a 
ease of this nature, therefore the Board also is not liable, for it 
derives its power from the Government, and represents it. I am 
of opinion that, under the regulations, the Board is a private 
institution with certain specified rights, and, although it may not be 
liable for non-feasance, it is certainly liable for misfeasance. I 
found that, according to the evidence, the defendants had altered 
the natural condition of the street, at the spot where the accident 
took place, by causing a furrow to be dug in an improper manner, 
and that the result was, that, when the rains set in, a hole was 
washed out, into which the plaintiff fell. I am also of opinion that 
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there was no contributory negligence on the part of the plaintiff, 
but that the accident was due to the actions of the Board. 

Under these circumstances I awarded 400/. damages and costs 
to the plaintiff. 

Dickson, for the appellant, contended that the Sanitary Board of 
Johannesburg was the representative of the GroYernment, which, 
under the said Volksraad resolution, was relieved from all liability 
for any damage, injury, or loss arising out of the falling of per- 
sons into or through drainage, water-furrows, or sewers, or into 
any other excavations made on the side of, or away from, the 
roads, and that therefore the representative of the Grovernment was 
not liable for such accidents. 
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[KoTZE, C. J. : Apart from the question of the validity of this 
Volksraad resolution, I think it must in any case be very strictly 
interpreted. It is an exceptional provision, for it takes away the. 
right to damages, which every person enjoys under the Common 
Law. The Volksraad resolution speaks only of " roads." The 
accident in question took place in a " street." I cannot, therefore, 
admit — apart from the question of the legal validity of the resolu- 
tion — ^that it applies to the present case.] 

Dickson contended that the word "roads" {wegen) included 
streets also. In any case, the damages awarded were excessive. 
There is no statutory duty on the Sanitary Board of Johannesburg 
to see to it that the streets and roads in that town are in good 
repair. Moreover, there is no proof of negligence on the part of 
the Board. The rains washed out the furrow. There is no pro- 
vision in the regulations which imposes a duty on the Board to 
close up open holes. Besides, the Board is a branch of the Grovern- 
ment, and represents the Grovernment at Johannesburg ; and the 
Grovernment is therefore liable for the acts of the Board. 

The Court dismissed the appeal, without calling up the counsel 
for the respondent. 



Attorneys for applicants : Boeechofen and Lorentz. 
Attorneys for respondents : Booth and Wesstls. 
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Coram: S. G. M. NOOEDA 

KOTZE, C.J. ^,_ 

JOEISSEN, J. 

MORiCE.j. J. E. T. LANGBLEE. 

A law agent can claim payment for services to a client, even when he has not 
__ "^ taken out his licence. 

This was an appeal from a judgment of the Special Landdrost of 
Johannesburg. 

The appellant, a law agent, sued the respondent on an accoimt 
for services rendered on his behalf. 

The respondent excepted, and alleged that applicant could not 
sue him, as he had not paid his licence as law agent. The Land- 
drost upheld this exception, and gave absolution from the instance, 
with costs. 

F. Krause for the appellant. 

The Court held that the fact that a law agent practising in a lower 
Court had not taken out his licence was no reason, per se, to grant 
absolution on a summons by him for charges for services rendered. 
The judgment in first instance was therefore set aside, and the 
Landdrost ordered to hear the case on its merits. 

The appeal was allowed, with costs. 

Attorney for appellant : B. TI. Louw. 



Coram: J. L. SCHUEINK, Sen. 

KOTZE, C.J. V. 

moTice'j: T. L. SCHUEINK, Jun. 



1895 



A partnership can he dissolved hy the Court where there are satisfactory proofs 
that mutual confidence has gone, and that mutual co-operation of the 
14 Febnirin/. partners for the future is impossible. 

The plaintiif sued the defendant for dissolution of the partnership 
existing between them, on the ground that, owing to the defendant's 
actions, co-operation had become impossible. 
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From the evidence, it appeared that the parties entered into 1895 
partnership in 1892, after the defendant had for some time been Schueink, Sb. 
employed under the plaintiff, his father, as clerk in the business at g^jj^jj^';,^ j^ 

Lydenburg, and had, during the latter's absence in Europe, satis- ' 

factorily managed his affairs. 

"When, however, the plaintiff returned from Eui-ope, in April, 
1894, he experienced serious unpleasantness with the defendant on 
three points— namely, on the purchase of offices, the giving of 
credit to one of the contractors, and the appointment of a new 
bookkeeper. They, however, came to an agreement with regard to 
the offices, but not with, regard to the other questions, so that the 
plaintiff, who was suffering from heart disease, and who was made 
ill by the constant won-ies, appointed another son, who was carry- 
ing on business at Lydenburg on his own account, as his agent. 
The defendant refused to recognise this agent, and on the dispute 
being submitted to arbitrators for decision, they decided that the 
plaintiff could not be represented in the firm by an agent. There- 
upon the plaintiff, through his attorney, opened negotiations with 
the defendant's attorney, with the object of arranging a dis- 
solution of partnership, but they were unable to agree upon the 
terms. As he did not, under any conditions, wish to remain in 
partnership with his son, so long as the bookkeeper in question 
remained in the business, and as the defendant would not dismiss 
the bookkeeper, and as, in addition to this, the defendant had 
brought an action against the plaintiff for slander, which action 
had been dismissed, the plaintiff finally brought an action for dis- 
solution of the partnership, 

Curlewis (with him Dickson) , for plaintiff, contended that the facts 
showed clearly enough that co-operation between the partners had 
become impossible, and that the plaintiff was therefore entitled to 
ask for dissolution of the partnership agreement. 

J. W. Leonard (with him Saner) contended that the charges 
which the plaintiff had made against the defendant had not been 
proved ; but even if that had been the case, they would even then 
afford no ground which would justify the Court in dissolving the 
partnership. He relied on Story on Partnership, par. 273 and 276. 

The Court held that all confidence between the partners had 
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1895 gone, that mutual co-operation had been made impossible by the 
SoHUEiNK, Se. defendant's conduct, and that, on the evidence, a dissolution must 
be granted. The Court, however, gave the parties time, until 
Thursday, the 20th of Februai'y, to come to a mutiial arrangement 
about the dissolution, and to make a proposal about the terms 
imder which the dissolution should take place. 

On the 20th of February Sauer informed the Court that the 
parties bad come to an agreement upon the terms of the dissolu- 
tion, and asked that the settlement-should be confirmed by the Court. 
This was granted. 

Attorneys for plaintifl : Booth and Wesseh. 
Attorney for defendant : C. Ci. Rice, 



Coram: LIQUID ATORS OF THE OLIPHANTSVLEI GOLD 

KOTZE, C.J. MINING COMPANY 

dbKORTE.J. 



JORISSKN-, J. 



189.) 



H. B. MAESHALL. 



An applicant, xvJio applies for shares in a company on its formation, is hound to 
20 Felirnari/. he satisfied with share certificates which are not in the first instance regis- 

tered in his name, hut hear the endorsement of former oivners. 

This was an appeal from a judgment of Amesboff, J., given in 
chambers on the 20th of January, 1894. 

In February, 1889, the respondent applied for 1,500 fully 
paid-up 11. shares in the Oliphantsvlei Gold Mining Co., at 6.s. 8d. per 
share. His application was accompanied by a cheque for 187/. 10s. 
On the 28tb of February, 1889, he received a letter from the 
manager of the company informing him that the 1,500 shares had 
been allotted to him, and that the share certificates would be issued 
to him as early as possible. He was also asked for payment of the 
remaining portion of the purchase price, namely, 312/. 10s. This 
amount was paid by him on the 22nd of March, 1889. On the 
17th of August, 1892, the company was placed under liquidation, 
and on the 30th of December, 1892, the defendant applied to 
Yictor WolEE, whom he wrongly supposed to be the secretary of the 
company, for delivery of the shares. "WolfE sent bim 1,500 fully 



OP THK SOUTH AFRICAN REPUBLIC. 



49 



paid-up \l. shares, which, however, the respondent refused to 
accept, because they were not new shares, hut old shares hought in 
the market from third parties who had been the owners. 

Eespondent consequently applied to the Judge in chambers to 
be placed on the list of creditors of the company for the sum of 500/., 
and the liquidators of the company were called upon to show cause 
why they should not be ordered to issue to the respondent 1,500 shares 
registered in the first instance in his name, or, in the alternative, to 
place the respondent on the list of creditors for 500/. The rule 
nid was confirmed on the 20th of January, 1894, the liquidators 
being ordered to place respondent on the list of creditors for the 
amount named. An appeal was thereupon noted. 



1895 

LiQ. OF 

■Oliphants- 

VLEI 

G. M. Co. 

V. 

3Iabshall. 



Sauei' (with him Lohman), for the appellants. 

Cloete (with him Curleiois), for the respondent, urged that the 
respondent had never been a shareholder of the company, as no 
shares had actually been allotted (Lindley on Companies, p. 768) . 
The company had not recognized him as a shareholder. When his 
application was received all the shares had already been taken up 
by subscribers. 



KoTZE, C. J., in giving judgment, said : The question is, has the 
respondent succeeded in proving to the Judge in chambers that he 
is entitled to be regarded as a creditor of the company ? In my 
opinion, he has not. It appears from his own petition that he was 
a shareholder, for he says that he applied for 1,500 shares, and that 
his application or tender was accepted. He received a letter 
informing him that the shares had been allotted to him, and he 
paid the balance of the purchase price. He sat still initil after the 
company was placed in liquidation, and then wrote to Wolff for 
the shares. Wolff sent him share certificates for 1 ,500 shares on 
which the endorsements of former owners api^eared. The respon- 
dent objects to these shares on the groimd that they were not issued 
to him in the first instance. But this objection is, in my opinion, 
frivolous, as the fact that the shares formerly belonged to others 
makes no difference. It is as if a person objected to the tender of 
a coin which was not fresh from the mint because other persons 
had already received it in payment. Seeing that he was unable to 
obtain shares registered in his name in the first instance, the 

o.ii • E 
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1895 

LiQ. OF 

Oliphants- 

TLEI 

G. M. Go. 

V. 

Maeshall. 
Eotze, C.J. 



respondent applied to the Court for a rule nisi, subsequently con- 
firmed, ordering tlie liquidators to issue to him shares which had 
not been indorsed, or in default to recognize him as a creditor for 
500/. This is, in my opinion, a wrong order ; for, seeing that he 
was already a shareholder of the company to the amount of 500/., 
he could not be ranked as a creditor for that amount and thereby 
be placed on the same footing as the other creditors. He may 
possibly have an action against the directors for the way in which 
they have acted towards him, or he may be entitled to a share in 
the dividends ; but that question is not now before the Court. The 
appeal must therefore be allowed with costs. 

De Korte and Jorissen, JJ., concurred. 

Attorney for appellant ; J. C. liaarhoff. 
Attorneys for respondent : Ttnnth and Weasels. 



Coram : 

AMESHOFF, J. 

JOEISSEN, J. 

MOEICE, J. 



1895 

12, 14 Fei- 
martj. 



T. SACKE 
N. MITCHELL. 



AN OMISSION OP THE NAME OF ONE OF THE RESPONDENTS 
IN A EULE NISI IS CURED BY HIS APPEARING WITHOUT 
TAKING OBJECTION. 

When a rule nisi against two persons is applied for, hut, owing to a mistake in 
the order made out hy the Registrar of the Court, the name of only one of 
sticli persons appears, and on the return day both persons maJce their 
appearance, and the person whose name does not appear in the order does 
not draw the attention of the Court to the omission, and when called upon to 
defend himself states that he has nothing to say, such person cannot suhse- 
quently, ivhen the ride nisi is confirmed with costs, contend that he is not 
responsihle for the payment of the costs, on the ground that he was no party 
to the suit inasmuch as the rule nisi was not granted against him. 

This was an appeal from a decision of the Chief Justice, sitting as 
Circuit Judge at Johannesburg, on the 23rd of May, 1894. 

The appellant, N. Mitchell, a merchant at Johannesburg, was 
arrested on the 12th of December, 1893, as suspedus defuga, under 
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an order of the Special Landdr-ost granted on the application of i^^'^ 
the appellant Sacke. The firm Barrett & Co., in which Mitchell sIcTe 
was a clerk, gave a surety bond for 115/. that he would appear on 
the day of the trial, whereupon the respondent was set at liberty. 

On the 18th of December following, the case was heard in the 
Landdrost's Com-t at Johannesburg, and Sacke obtained judgment 
against Mitchell for 100/. with costs. Sacke did not trouble to 
collect this amount from Mitchell, but on the 4th of May, 1894, he 
took out a writ against the firm Barrett & Co. for 117/. 6s. 3c/. 
The firm refused to satisfy the writ on the ground that they had 
only stood sureties for the appearance of Mitchell, and not for the 
satisfaction of the judgment. The appellant thereupon caused 
Mitchell to be arrested, not upon a new order, but upon the order 
under which he had previously been arrested as sus^iedus de ftiga. 

The respondent, as soon as he was able, i.e., on the 9th of May 
following, made an application to be released from imprisonment. 
The Landdrost then made an order that the appellant Sacke 
should appear on the following day to set forth his objections to 
the petition, but on that day he postponed the case until the 11th 
of May. When the parties made appearance on that day, he 
again postponed the hearing until the 17th, on the application of 
the appellant's attorney, who stated that he had no proper power 
of attorney authorizing him to appear. On the 17th of May the 
case was once more postponed until the 22nd. 

The respondent thereupon applied to the Circuit Judge at 
Johannesburg for a rule nisi, calling upon the Special Landdrost 
to show cause why he should not anticipate the hearing of the 
aforesaid application or hear and dispose of it at the time fixed, 
viz., at 3 p.m. on the 22nd instant, and also for an order calling 
upon the respondent, the said Sacke, " to show cause at the time 
fixed for anticipation (if granted) why he shall not be ready to 
proceed with his defence,' or to show cause why he shall not pro- 
ceed with his defence on the 22nd instant without applying for a 
further postponement, or, if it seems fit to this honourable Court, 
to grant an order discharging your petitioner from custody, 
together with such further or other relief as this Court may deem 
fit with the costs of this application, and such order with reference 
to the previous costs incurred as may appear just to this honour- 
able Court." 

The Chief Justice, after having heard the petition read, grantee^ 

e2 
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1S95 a rule iiisi as prayed, but the order made out by the Eegistrar 

Sacke read : — 

MiTOHBLL. " Be it hereby ordered ! 

" That a rule 7iisi is hereby granted calling upon the Special 

Landdrost to show cause why he shall not proceed with the 
hearing and the decision of the case T. Sacke v. Nathan. 

" This order to be returnable on Wednesday, the 23rd of May, 
1895. 

' ' In name of the Court, 

" Signed. T. W. L. Scholtz, 

"Registrar." 

On the return day Beyers appeared for the Landdrost, and 
De Yilliers for Sacke, now appellant. After argument, during 
which Lohman, for Mitchell, stated that he did not ask for an 
order for costs against the Landdrost, the Chief Justice ordered the 
immediate release of Mitchell, and ordered Sacke to pay the costs 
of that application and also the costs in the Landdrost's Court. 

Sacke now appealed against this decision. 

Owing to a dispute about the facts, advantage was taken of the 
willingness of the Chief Justice to give a wi'itten summary of the 
reasons for his decision, and, after the appeal had been part heard 
on the 12th of February, the hearing was resumed on the 14th, 
when the Eegistrar read the following judgment by Kotz^, C. J. : — 

" I readily comply with the request of the High Court, in appealj 
that I shall in this case furnish a written statement of the reasons 
for my judgment. The application was heard before me in May, 
1894, in the Circuit Court at Johannesburg. The respondent, 
Mitchell, was arrested in December, 1893, because Sacke (the 
appellant) feared that he wished to remove outside the jurisdiction 
of the Court by going to America. The order for arrest was 
granted, and, inter alia, the writ stated that Mitchell should be 
kept in custody ' imtil the action to be brought against Mm by Sacl;e 
fihall be decided.' Upon the arrest of Mitchell, the firm Barrett 
& Co. gave a cheque for 115/. as security for an action about to be 
instituted against Mitchell. The action was thereafter brought 
by Sacke, and judgment was given against Mitchell for 100/. 
with costs. A writ of execution was then taken out. Mitchell 
was unable to satisfy this writ for 100/. and 17/. costs. The 
messenger wished Barrett & Co. to consent to the cheque for 115/.^ 
given as security, being cashed ; but Barrett & Co. refused. The 
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messenger thereupon again arrested Mitchell on the original icrit. 1895 
Mitchell then made an application for the setting aside of this Sacke 
last arrest before the Special Landdrost, who repeatedly post- 
poned the case on the application of Sacke's attorney, with the 
result that Mitchell applied through counsel to the Circuit Court, 
he being aU this time retained in custody. In his petition to me 
as Circuit Judge, Mitchell prayed for a rule nisi calling upon the 
Landdrost to show cause why he should not be ordered to hear and. 
dispose of the application by Mitchell for release and for the 
setting aside of the arrest. This rule nisi was granted and made 
returnable on the 23rd of May, 1894. The rule nisi was granted 
on the 19th of May, and on the 22nd of May, after it had been 
duly served, the Landdrost heard the application, which had been 
so frequently postponed, and dismissed it. Mitchell therefore 
remained under arrest. On the 19th of May, the return day of the 
rule nisi, Lohman appeared for Mitchell, Beyers for the Landdrost, 
and De Yilliers for the appellant Sacke. Beyers informed the 
Court that the Landdrost had heard the case on the previous day 
and had dismissed it. As it was clear that, under the original 
writ, Mitchell could be detained only until the action should be 
decided, which had now been done, I held that the re-arrest of 
Mitchell under the said writ was irregular and illegal, and that, if 
a return of nulla bona had been made, the proper course was to 
have applied for an order for civil imprisonment against Mitchell. 
This, however, had not been done. I expressed myself strongly 
upon the loose practice of the Special Landdrost in so constantly 
postponing a matter in which the liberty of the person was con- 
cerned. I then asked De Villiers, who appeared for Sacke, if he 
wished to say anything further on his client's behalf. He replied 
that he did not wish to offer any further remarks. It was obvious 
to me that De Yilliers recognized the illegality of what had been 
done, and therefore could not defend it. Now, as the Landdrost 
had the day before refused the application of Mitchell for the 
setting aside of his second arrest, there remained nothing else for 
me to do but to order the immediate setting aside of that arrest, 
which I did. I also ordered Sacke to pay the costs on the following 
grounds: — It was clearly stated in Mitchell's application to the 
Circuit Court that the postponement of the application to the 
Landdrost for the setting aside of the second arrest was granted on 
the application of Sacke's attorney. This petition, confirmed by 
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1895 the oath of Mitchell, was not denied by any affidavit on Sacke's 

Sacke behalf. Counsel also appeared for Sacke in the usual way on the 

MiTOTEii return day of the rule 'iiisi. Moreover, both Sacke and his attorney 

knew that Mitchell was detained by the messenger for satisfaction 

of the amount of a judgment in favour of Sacke, and they 
acquiesced therein. This briefly is the whole case as it came 
before me in the Circuit Court." 

Cloete, for the appellant, argued that a person on whom the 
rule nisi had not been served could not be ordered to pay the costs 
on confirmation of the rule. Secondly, that Sacke had nothing at 
all to do with the matter. The messenger had arrested Mitchell 
without Sacke's knowledge, and what subsequently took place in 
the Landdrost's Court, the repeated postponements of the case, was 
not done on his motion. Sacke, he proceeded to argue, had not 
appeared in the Circuit Court to oppose Mitchell's application ; his 
counsel was instructed merely to watch the case. He held a so- 
called watching brief. 

Lohinan endeavoured to show that Sacke's statement, that he 
had known nothing of what had taken place in the Landdrost's 
Court, was in conflict with the facts. It was inconceivable that 
the messenger would have arrested Mitchell without instructions. 
Moreover, it appeared from the Landdrost's notes that postponement 
was each time granted on the motion of Sacke's attorney : on the 
first occasion because he had not yet received a proper power. 
Sacke had appeared in the Circuit Court without protesting, and 
just as if the rule nisi had been served on him. His counsel had 
said nothing about a watching brief. Therefore the appellant 
could not now take advantage of the fact that the rule nisi had not 
been served on him. He acquiesced in what took place, in the 
same way as a person who appears on the proper date and defends 
himself although the copy of the summons served upon him 
contained an incorrect date. 

Cur. ad. vult. 

JoRissEN, J., giving judgment for Araeshoff, J., and himself, 
dismissed the appeal. It appeared from the affidavit of Mitchell, 
which had not been denied by Sacke, (a) that Mitchell had been 
placed in civil imprisonment without a judgment having been first 
obtained; (b) that the hearing of Mitchell's application to be 
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released from imprisonment was on eaoli occasion postponed on the 
motion of Sacke's attorney. It appeared from the notes of the 
Chief Justice in the Circuit Court, that Saeke had appeared as an 
ordinary defendant. Therefore the Court could not accept it that 
Sacke was ignorant of all that had taken place, and still less that 
his appearance in the Circuit Court was not in opposition to the 
application. The Court was of opinion that if the appellant had 
wished to avail himself of the fact that the rule nisi had not been 
served tipon him, he ought to have done so in the Com-t below, but 
it was too late to do so on appeal. 



1895 
Saoke 

V. 
MiTOHBLL. 

Jorissen, J. 



MoRiCE, J., said that he was of opinion that the Judge in the 
Court below ought to have ordered the appellant to be called before 
he mulcted him in the costs. 

Attorney lor appellant : J. O. JIaarhojf. 
Attorneys for respondent : JDe Joncjh and Stegmann. 



PEITZ MOSENTHAL 

v. 

THE LIQUID ATOES OF THE NOOITGEDACHT 

YICTOEIA COLD MINING COMPANY, 

LIMITED. 



Coram : 
KOTZE, C.J. 
AME3H0FF, J. 
JOEISSEN", J. 



TENDEfi— INITIALLED CJHEaUE. 

An intimation or assurance that in all probability a better price than that 
tendered may be obtained, and the depositing of a cheque initialled only for 
one day to shoio that the money for the higher tender has been deposited in 
the bank, does not constitute a tender. — The Gliairman of a meeting of 
shareholders who has reason to fear that, if such an intimation is 
more fully considered, the consequent postponement may result in a 
tender, already made, being withdrawn, acts as if he is unwilling to put 
such an uncertain motion to the vote. — Has a meeting of shareholders the 
right to consider any other proposals than those mentioned in the notice 
convening the meeting, where the articles of association make no provision 
concerning the point ? — Not decided. 

This was an appeal from a judgment by Morice, J. The facts of 

the case were the following : — 

It was desired to liquidate the Nooitgedacht Victoria Cold Mining 
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4 March. 
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1895 Company, Limited, and a meeting of shareholders was therefore 
MosENTHAL called to decide ahout the sale of the assets of the oompany to 
^^''; Messrs. Tredgold,Steytler and Beyers, q.q. for 3,100/. Before the 
NooiTQEDAOHT Calling of this meeting, the liquidators had found several would-be 
a.M^Co'^LTD I'uyers of the property ; while the appellant, one of the liquidators, 
had himself with that purpose opened negotiations with the Metro- 
politan Gold Mining Oompany, Limited, but without result. They 
thereiipon accepted a tender of 3,100/., subject to confirmation by 
a meeting of shareholders, and the appellant concurred in this 
decision. In accordance with the Company's articles, they then 
called a meeting of shareholders and stated in the notice that the 
meeting was to decide upon " a certain offer made by Tredgold, 
Steytler and Beyers, on behalf of principals and provisionally 
accepted by the directors, subject to ratification at the general 
meeting, for the sale and purchase of the claims, machinery, plant 
and all the assets of the oompany situate at and on the Doornfon- 
tein Mint Property, and if found advisable to accept, ratify and 
confirm the said offer, and to pass the necessary resolutions author- 
ising the sale and transfer of such assets." 

At this meeting the appellant for the first time announced that 
a better tender could be obtained and that in proof thereof Messrs. 
Adolf Grortz & Co. had given a cheque for 3,500/. initialled for 
one day. The chairman of the meeting, who was also one of the 
liquidators, refused to consider the said announcement; firstly 
because, in his opinion, no definite tender had been made by the 
firm Adolf Gortz & Co., and secondly because no other proposals 
could be considered at that meeting than those mentioned in the 
notice. The tender of Tredgold, Steytler and Beyers was there- 
upon accepted by the meeting ; only two votes, one of which was 
the appellant's, being recorded against it. 

The appellant, who considered the action of the chairman to be 
in confiict with the interests of the company, applied to the 
Judge in chambers for an order restraining the liquidators of the 
respondent company from acting on the resolution of the general 
meeting, and from transferring the fixed property of the company 
to the purchasers, until such time as he had instituted an action for 
the annulment of the said resolution. 

Morice, J., before whom the application was made, refused to 
grant it, holding that no definite tender had been made by the 
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applicant Mosentlial at the said meeting, as the bare announcement, 1895 
that a better offer could eventually be obtained, did not amount to Mosenthal 
a tender, and, if the meeting had been postponed, the tender might ^ ''• 
have been withdrawn. The cheque was only initialled for one day. Nooitgedacht 
From this decision the applicant — now appellant — appealed. G.M^Co.^'i^D. 



Cloete (with J. W. Leonard) , for appellant : The refusal of the 
chairman of the meeting to consider the proposal of Mosenthal was 
very unfair. Owing to this decision, the property of the company was 
actually sold for 3,100/., whereas 3,500/. could have been obtained. 
The statement that Mosenthal did not make a tender was incorrect. 
The bank had initialled the cheque, which went to show that had 
the offer been accepted payment would have been made on the 
spot. If the meeting had accepted the offer, Mosenthal would 
have handed the cheque over and the company would have received 
the purchase price. In their affidavits the liquidators stated that 
the appellant had himself been party to the acceptance of the offer 
of 3,100/. ; but the appellant — and this was not denied by the 
respondent — had done so on the distinct understanding that no 
better offer could be obtained. If transactions like this were to be 
sanctioned by the Court, the shareholders of the Robinson Gold 
Mining Company, for instance, might have to sit still and see their 
property sold for 10,000/. 

Coster (with him Lohmaii), for respondent: The appellant made 
no tender, for, according to his own statement, he merely announced 
that he was in a position to make a better offer. It may be true 
that the initialling of the cheque went to show that the bank would 
pay on its being presented, but as long as the cheque was not in its 
hands the company could do nothing with it. Mosenthal himself 
kept possession of it, and never tendered it to the appellants. 

It sufficiently appears from the statements in first instance that 
there was difficulty in selling the company's property. The chau-- 
man was therefore clearly right in fearing that, if the offer before 
the meeting was not accepted, and if the decision upon it was post- 
poned in order to negotiate with the firm Adolf Gortz & Co., 
the result might be that the company might be left with the 
property on its hands. There can, therefore, be no question of 
prejudicing the interests of the company. 
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1895 In tJie second place, the chairman was right in deciding that 

MosENTHAi proposals not mentioned in the notice calling the meeting could 

Lia' OF ^°*' ^® dealt with by the meeting. This principle was accepted by 

NooiTaEDACHT the Court in Lace v. Modderfonicin Gold Mining Company and in 

G.M.Co. Ltd. PuUinger v. The Modderfontein Gold Mining Company (1 Offic. R. 

— '- ' Transl,,p. 275). 

In conclusion, even if the Court holds that the action of the 
chairman was illegal, the interdict applied for cannot be granted. 
The appellant always sets out from the supposition that the liqui- 
dators have materially pi'ejudiced the interests of the company. If 
that is so, the shareholders wiU have an action for damages against 
them; but they cannot prevent the carrying out of a contract 
which the liquidators were competent to enter into in so far as it 
affects the property of the company. 

Cur. ad. vult. 
KoTZE, C. J., in delivering judgment, said : The Court is of opinion 
that, in this case, the application to make the rule nisi absolute was 
rightly dismissed by Morice, J. There was no such definite tender 
made by Mosenthal on the 9th of November as to oblige the chair- 
man to adjourn the meeting in order to consider that tender. I 
do not now wish to discuss whether, assuming there had been such 
a definite tender, the chairman would then have been bound to 
have adjourned the meeting. 

The appeal is therefore dismissed, with costs. 

Attorney for appellants : J. €. Haarlioff. 
Attorneys for respondent : Booth and Weasels. 
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THE NATAL BANK 



LANGEEMAN. 



INSOLVENCY LAW, Sect. 113— TEUSTEE— LIABILITY— OBLIGA- 
TION OF A BANKEE, WHO IS ALSO A OEEDITOE. 

The applicant was banker hotli for a company and for an insolvent estate, and 
also creditor in that estate. The respondent was secretary of the company, 
and trustee in the insolvent estate. The applicant was entitled to receive a 
dividend from the estate. After the respondent had vacated his position as 
secretary of the company, T., the holder of a former general pmoer of 
attorney of the respondent, granted in the latter's private capacity and also 
in his capacity as the secretary of the company, but not in his capacity as 
trustee, and also the assistant secretary of the company, proceeded to carry 
on the administration of the estate. T,, vnth the consent of the apjplicant, 
hut without the knowledge and consent of the trustee, caused all the funds of 
the insolvent estate to he placed to the credit of the company, and then, at the 
reipjest of the applicant, proceeded to pay, by cheque draivn hy him upon the 
company's account, a part of the dividend. The company was subsequently 
liquidated, and the appdicant now claimed the balance due to it by the estate 
from the respondent as trustee. Upon application to the Court hy the hank 
for an order compelling the respondent to pay out to the hank the balance due on 
the dividend, the majority of the Court [Kotze, C. J., and Be Korte, J.) held 
[Jorissen, J., dissenting) that the bank, as applicant, was estopped by its 
action from claiming payment from the trustee. 

This was an application made under sect. 113 of the Insolvency 
Law (Law 31 of 1880) for an order compelling the respondent to pay 
to the applicant the sum of 755/. 18s. lid., being the balance of a 
dividend due to the Natal Bank, as preferent creditor in the 
insolvent estate of one Henry Williams. The following facts 
appeared from the petition : — The estate of Henry Williams was 
placed under final sequestration on the 17th of October, 1892, and 
on the 22nd of November, 1892, the nomination of J. W. 8. 
Langerman, the respondent, as trustee in the estate, was con- 
firmed. 

The respondent, at the time of his appointment as trustee, was 
secretary of the Eepublican and Colonial Loan Agency and Trust 
Company. The bank proved a claim of 2,805/. 13s. Id. against the 
estate, upon which the sum of 1,755/. 18s. lid. was awarded as 
dividend in the liquidation and distribution account, which was 
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1891 filed on the 30th of January, 1894, and confirmed on the 22nd of 

NamBanz February, 189i. On the 30th of June, 1893, E. J. L. Tindall, the 

*■• then assistant secretary of the Republican and Colonial Loan 

LANQEEMAN. m r-t iiliip 

Agency and Trust Company, and the holder of a general power of 

attorney granted by the respondent in his prirate capacity and as 
secretary, but not as trustee, paid a sum of 1,000/. to the bank on 
account of the dividend due to the bank from the estate of- 
Williams, lea'ving a balance of 756/. 18.s. lid. still unpaid. On the 
24th of Febriiary, 1894, the bank wrote to Langerman for pay- 
ment of the balance, and was by him referred to his attorney. As 
no payment ensued, the bank wrote to Langerman on the 1st of 
March that unless their demand for payment was met, legal steps 
would be taken against him ; and, as he took no notice of the 
applicant's demand, the action was instituted against him. 

The respondent stated, in reply to the allegations contained in 
the bank's petition, that the bank was at the same time banker for 
the Republican and Colonial Loan Agency and Trust Company 
and for the insolvent estate of Williams, and its manager was one 
of the directors of the company ; that he (the respondent) ceased, 
on the 81st of May, 1893, to be secretary of the company, and, 
with full knowledge of the bank, which knew of his resignation of 
the ofiice of secretary of the company, had left the administration 
of the estate of Williams in the hands of the colhpany ; that the 
liquidation and administration account had not been signed by the 
respondent, but by one of the liquidators of the Republican and 
Colonial Loan Agency and Trust Company, without consulting 
him and without his knowledge ; that he had not given authority 
to anyone to transfer to the credit of the company the funds of 
Williams' estate, which had been placed to a special and separate 
account in the bank ; that the company was not a creditor in the 
estate ; that the general power of attorney granted by him to 
Tindall, while the latter was assistant secretary of the company, 
was dated the 19th of December, 1891, and was given in his 
private capacity, and not in his capacity as the secretary of the 
Republican and Colonial Loan Agency and Trust Company ; that 
on 30th June, 1892, the end of the financial year of the bank, the 
company was several thousand pounds in debt to the bank, and had 
used every possible means to reduce the debt, as the bank was 
pressing it very strongly for payment ; that on the date afore- 
said, in compliance with what, in the respondent's opinion, was a 
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collusive agreement between the company and the bank, the com- 189* 
pany drew a cheque for 1,345/. Us., signed by Tindall, as assistant NatITbank 
secretary of the company, upon the account of the estate of t^at^ pIr^atj 

Williams, and made in favour of the company ; that the purposes of 

payment were not mentioned on the cheque, as is required by the 
Insolvency Law ; that immediately thereafter Tindall had paid to 
the bank a cheque for 1,000/., drawn upon the account of the com- 
pany, and signed by him as the assistant secretary of the company, 
this cheque being paid on account of the dividend due to the bank 
from the insolvent estate of Williams ; that, owing to this, the funds 
to which the creditors of Williams were entitled disappeared at 
once ; that on the 9th of April, 1894, the respondent tendered the 
bank a cheque for 765/. 18.s. lid., drawn on the special account of 
the estate of Williams, in compliance with its demand upon him for 
payment of that amount ; and that he hereby prayed that the Court 
would order the bank to replace the amount of 1,345/. lis., trans- 
ferred to the account of the company, to the credit of the insolvent 
estate. If this was done the estate would be in a position to pay 
the bank its dividend in full. 

Arthur Fisher, manager of the Natal Bank, made the following 
statement in his evidence and replying affidavit : — He was manager 
of the Pretoria branch of the Natal Bank on the 30th of June, 
1893. He regarded Tindall as authorized by Langerman to draw 
cheques upon the account of the estate of Williams, by virtue of 
the general power of attorney granted by him to Tindall, of which 
the bank had knowledge. He considered it his duty to honour 
such cheques ; even before the respondent ceased to be secretary of 
the company, cheques drawn on the account of the estate were 
signed by Tindall. At the end of June, 1 892, Tindall informed 
him that he wished to transfer the funds of Williams' estate to the 
account of the company, as this would lead to more convenience in 
making up the books of the company. He then said to Tindall 
that he wished to receive the whole dividend due out of the estate 
to the bank ; whereupon Tindall promised to pay 1 ,000/. to the bank 
on the 30th of June, 1892, on account of the dividend. He was 
then away from the bank for a short time on account of ill-health, 
and, after resuming work, he found that an amount of 1,000/. had 
been paid on account of the dividend which the bank was to receive, 
and that the funds of Williams' estate had been transferred to the 
credit of the account of the company. He denied that the bank had, 
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189* at the end of June, 1892, strongly pressed for payment of the 
Natai, Bank money owing to it, or that there had been any collusive agreement 
with the company. 

During the course of the trial, Leonard informed the Court that 
he did not intend to persist in the allegation that there had been a 
collusive agreement between the bank and tlie comj)any. 

TTessels (with him Bichson) , for applicant : The responsibility 
of the respondent, as trustee in the estate of WiUiams, was of a 
personal nature, and continued even after he had left the company's 
employ. He empowered Tindall to act as trustee of the estate of 
"Williams, and represented to the bank that Tindall was authorized 
to draw cheques on the account of the estate. While the respon- 
dent was still employed in the office of the company as secretary, 
Tindall had drawn cheques on the account of the estate. On his 
resignation as secretary of the company, he did not give the bank 
notice of this, nor did he inform the bank that Tindall would no 
longer act for him in matters connected with the estate of Williams. 
He is now estopped by his conduct from alleging that the bank 
cannot hold him liable. The fact that the bank knew on the 30th 
of June, 1893, that respondent had resigned his position as secre- 
tary of the company, makes no difference whatever, as his personal 
responsibUity as trustee in the estate continued. Although 
sect. 100 of the Insolvency Law provides that the caitsa dehiti must 
appear on cheques drawn on the account of an insolvent estate, the 
banker does not act contrary to the law in honouring a cheque on 
which the causa dehUi is not' mentioned. In the case of Gray v. 
Johnston (Lewin on Trusts, 9th edit. p. 533, in notis ; L. E. 3 
H. L. 1) it was held that the banker is not entitled to refuse to 
honour his client's cheques merely because he suspects that he 
intends to commit a breach of trust. The banker has no right to 
set up a jus tertii against his client, except on sufficient cause. 
Even if the banker accidentally comes to know that the payment 
of a certain cheque by him will give rise to a breach of trust on the 
part of his client, he cannot refuse to cash the cheque, for otherwise 
he would make himself a party to a transaction between his client 
and a third party. The bank derived no benefit out of the transfer 
of the funds of Williams' estate to the credit of the company. 

/. W. Leonard (with him Curlems) , for respondent : Fisher must be 
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taken to be acquainted with the Insolvency Law, and consequently 189* 
the transfer of WiUiams' balance to the credit of the company was natal Baot; 
an illegal act. Three irregularities present themselves in this ^ *"• 

matter : (a) the sum of 1,345/. ll-s. lOd. was drawn from a private 

and special account, that of the estate of Williams, without the 
knowledge or consent of the trustee, and placed to the credit of the 
company ; (b) the causa debiti was not specified on the cheque, as 
is required by sect. 100 of the Insolvency Law ; (c) the payment 
of the 1,000/. to the bank, which was a creditor of the estate of 
Williams, took place before the confirmation of the liquidation and 
distribution account of the estate. The bank knew well that the 
respondent had ceased to carry on the administration of insolvent 
estates, and that all such estates were at that time being adminis- 
tered by Tindall, in his capacity as secretary of the company. It 
was only after the liquidation of the company that the bank wrote 
to the respondent with reference to the dividend accruing to it out 
of the estate of Williams. The bank evidently regarded the com- 
pany as the administrator of the estate of Williams, as Fisher, who 
was also a director of the company, allowed Tindall, in terms of a 
previous agreement with him, to transfer the whole credit balance 
of the estate of Williams to the credit of the company, and after 
that was done, the bank received a cheque for 1,000/. from the 
secretary of the company drawn upon the company's accoimt in 
reduction of the dividend of 1,755/. 18s. lid. due by the estate to 
the bank. Granted that respondent may be liable to other 
creditors of the estate of Williams for acts done by Tindall by 
virtue of the power of attorney given by the respondent to him, he 
cannot even then be held responsible to the bank, seeing that the 
bank was party to the assets of Williams' estate, amounting to 
1,345/. lis. lOrf., being paid out. This amount, together with 
other assets of the estate, would have been sufiBcient to satisfy the 
preferent claim of the bank. The respondent claims that he shall 
be placed in statu quo by the bank before it can hold him liable for 
the short fall in the dividend due to it from the estate of Williams. 

Wessels, in reply : The cheque for 1,345/. lis. lOr/. was drawn in 
the ordinary course of business, and not in consequence of a special 
agreement between the bank and Tindall, as the respondent wishes 
to represent. The dividend of 1,000/. was paid out before the con- 
firmation of the liquidation and distribution account because the 
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^895 bank's claim was a preferent one, and the interest accruing would 
Natal Bank thereby be greatly reduced. 

Postea. 4th March, 1895. 

KoTZE, 0. J. : The decision of this case depends entirely upon 
the deduction to be drawn from the facts as they have been put 
before the Court by the affidavits and the oral evidence. The 
appointment of Langerman, as trustee in the insolvent estate of 
Williams, was confirmed by the Court on the 22nd of November, 
1892. Langerman was at that time secretary of the Republican 
and Colonial Loan Agency and Trust Company, but was appointed 
trustee by the Court in his personal capacity. In December, 1891, 
Langerman gave his general power of attorney to one Tindall, a 
clerk in the service of the company. This power was executed by 
Langerman " in my private capacity, as well as in my capacity as 
secretary of the company." Therefore this power was given to 
Tindall by Langerman before he was nominated as trustee in the 
estate of Williams, and gave no authority to Tindall to act for 
Langerman in his capacity as trustee of the said estate. In 
November, 1 892, Tindall drew several cheques for smaller amounts, 
in payment of accounts owed by the estate. These cheques were 
drawn upon the Natal Bank, Pretoria, as Langerman had selected 
this bank in which to deposit the money belonging to the estate, 
in the name and on account of the estate, as required by the 
Insolvency Law. The Natal Bank was also the company's bank. 
The cheques so drawn by Tindall were all signed by Tindall "pro 
Langerman, trustee in the insolvent estate of Williams." 

The bank had lodged a claim in the estate amounting to 
2,805/. 13s. Id. In May, 1893, Langerman resigned his position 
as secretary ; but he was not removed by the Cotu't from his office 
of trustee, nor did he withdraw the power granted to Tindall in 
December, 1891. The bank was at that time aware of the fact that 
Langerman had retired from his position as secretary of the com- 
pany. There was then in the bank an amount of 1,345/. lis. IQd. 
standing in the name of the insolvent estate of Williams which had 
been deposited by Langerman as trustee. 

In September, 1893, the company went into liquidation, and in 
February, 1894, a liquidation account in the estate of Williams 
was filed with the Master. The liquidation account, although 
formally signed in the name of Langerman as trustee, was drawn 
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Up by one of the liquidators of the company without consulting 1895 
Langerman, and altogether without his notice and knowledge. In jstatai, Bank 
the account, which was duly confirmed, a dividend amounting to t *■ 
1,755/. 18s. lid. was awarded to the bank. ~ — 

In June, 1893, the company got into financial difficulties, and o*^^-"'- 
considerably overdrew its account with the bank. On the 30th of 
June, 1893, a cheque for 1,345/. lis. lOd. was drawn by Tindall 
upon the bank in favour of the company or order, At the top of 
the cheque was an endorsement, "Insolvent Estate Henry "Williams," 
and .the cheque was signed by Tindall "pro Langerman, Sole 
Trustee." The amount of 1,345/. Us. lOd. was then transfeiTed 
from the name and the credit of the estate of "Williams to the 
name and credit of the company. The cheque does not re- 
present the purpose for which it was drawn upon the insolvent 
estate of "Williams. The causa debiti is not mentioned, as is 
required by the Insolvency Law. The manager of the bank gives 
the following explanation of what happened in connection with 
this cheque. He states that about fourteen days before the cheque 
was drawn, Tindall, who on the retirement of Langerman a month 
before had been made acting secretary, was anxious to place the 
money standing to the credit of the insolvent estate of "Williams 
to the credit and in the name of the company — in other words, to 
bring up the account of the insolvent estate of "Williams in the 
account of the company. Upon the manager asking Tindall why 
he wished to do this, he replied that it woxild be more convenient 
in making up the books of the company, as the accounts of all 
other estates were kept in the books of the company. The manager 
then told Tindall that he would be glad to receive the dividend 
to which the bank would be entitled in the insolvent estate of 
Williams. Tindall stated that he was prepared to pay on the 
following day an amount of 1,000/. accruing to the bank, and, as 
he hoped soon to file the liquidation account, he would thereafter 
pay the balance of the dividend due to the bank. The manager 
then fell ill, and when he returned to his office, after the 
30th of June, 1893, he found that the cheque for 1,345/. Us. lOd. 
had been drawn on that day and the money placed by Tindall 
in the name and to the credit of the company. He also found 
that a cheque for 1,000/. had been drawn by two directors 
of the company and signed by TindaU, as assistant secretary, in 
o.ii F 
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1895 favour of the bank. This last cheque, like the first, was dated 
NatIiBank ^^^ 30th of June, 1893. 

"■ The manager gave the following receipt for the 1,000/. : — 

Kotze, C.J. In the Insolvent Estate op H. Williams of Peetoeia. 

Received from the sole trustee in the insolvent estate of H. 
"Williams the sum of 1,000Z., on account of a dividend or 
dividends to which the Natal Bank is entitled upon its claim filed 
against the said estate, which sujnof 1,000^. we hereby undertake 
to hand back to the said trustee when requu-ed, in case it may 
at any time be discovered that the said sum has been wrongly 
paid to us, as being above the correct amount due, or in any 
other way contrary to law. 

(Sgd.) A. B. PiSHEE, 
Manager Natal Bank, Ltd. 
Pretoria, 30 June, 1893. 

As the company went into liquidation in September, 1893, and 
further moneys belonging to the estate were received by the com- 
pany, the Natal Bank now claims from Langerman, as trustee, the 
balance of 755/. IBs. lid. upon the dividend due to it in the estate 
of Williams. The bank addressed Langerman by letter, and was 
referred by him to his attorneys. Subsequently, when a peremp- 
tory demand for payment was sent to him by the bank's agents, 
Langerman tendered in payment a cheque for 755/. 18s. lid. drawn 
upon the Natal Bank against the estate of WiUiams, and signed by 
Langerman as trustee ; but as there was no longer any account 
with the bank in the name of the estate of Williams, this cheque 
was of no value. 

The question now is, can the bank, upon these facts, which are 
beyond all doubt, succeed in its claim against Langerman ? I have 
had the advantage of reading the considered judgment of my 
brother Jorissen, and have the misfortune to differ from him. It 
may at once be stated that Langerman, not having been released by 
the Court as trustee, must still in law be regarded as trustee, as in 
this instance the appointment as trustee was a personal appoint- 
ment. This is admitted by Mr. Leonard on behalf of Langerman ; 
but he contends that whatever the liability of Langerman as trustee 
may be as against the creditors in general, the bank cannot under 
the circumstances succeed against him. After having given the 
case my best consideration, I have come to the conclusion that the 
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bank has no longer any remedy against the trustee. It must be 1895 
admitted that although a trustee has not been removed by the Natal Bank 
Court, and therefore still remains trustee, he may be freed from t "' 

lurtner liability by one or other creditor of the estate, so far as 

such creditor is concerned, and this either expressly or tacitly. A ^°'^^-<'^- 
creditor having knowledge that a trustee has practically ceased to 
act as trustee and has allowed some one else to act as trustee in his 
stead, may acquiesce therein, and deal with the substitute under 
circumstances which would make it unfair for the creditor subse- 
quently to have recourse against the original trustee. In my 
opinion this has been the case here. It is quite clear to me that when 
Langerman, in May, 1893, ceased to be secretary' of the Eepublican 
and Colonial Loan Agency and Trust Company, and Tindall 
entered upon the office, the bank had the fullest knowledge of the 
fact. The local manager of the bank was himself one of the 
directors of the company. Now what does the bank do? By arrange- 
ment with Tindall, it allows him on the 30th of June, 1893, to 
draw the sum of 1,345/. lis. lOd. from the insolvent estate of 
Williams and transfer it in the bank accounts to the name and 
credit of the company. This was done with the distinct under- 
standing that the bank should derive the benefit of 1,0001. out of 
that amount, in reduction of the dividend which it was subse- 
quently to receive. There can be no doubt that the bank assisted 
Tindall, as acting for the company, in this very improper trans- 
action. Knowing that Langerman had ceased to be secretary of 
the company, it was the clear duty of the bank to satisfy itself 
that Tindall had the right and authority to draw the cheque for 
1,345/. lis. lOd. 2yro Langerman in his capacity as trustee. The 
manager tries to justify the conduct of the bank by saying that 
Langerman had not withdrawn the power of attorney given to 
Tindall in December, 1891. But this power was given nearly a 
year before Langerman became trustee in the estate of Williams. 
The power was given by Langerman to Tindall to represent him 
as secretary of the company and in his private capacity, but not also 
to act for Langerman in his capacity as trustee. The fact that 
Tindall had in November, 1892, drawn some cheques in the estate 
of Williams and had signed them pro Langerman as trustee, cannot 
avail the bank, for the bank knew that Tindall was at that time a 
clerk of the company, and therefore also a clerk of Langerman, and 
that he acted with the knowledge and consent of Langerman 

f2 
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1895 as secretary and trustee. The bank knew well that, although 
Natal Bane Langerman had been appointed trustee, he had never given Tindall 

_ '"■ a power of attorney to act in that capacity, and the bank was also 

Lauqeeman. ^ •' . 

aware that, as soon as Langerman retired as secretary of the com- 

Kotze, C.J. pa,iiy^ tJie power held by Tindall ceased so far as it had been given 
in his capacity as secretary. I repeat that it was the duty of the 
bank, before allowing TindaU, as acting secretary of the company, 
and therefore no longer as Langerman's clerk, to transfer the 
cheque of 1,345/. lis. lOd. from the estate of Williams to the credit 
of the company, to satisfy itself that Tindall actually had the 
authority of Langerman, the trustee, to do so. Instead of doing 
this, the bank allowed Tindall, acting as secretary of the company, 
to assume the administration of insolvent estates for and on behalf 
of the company. It also, in a very irregular manner, obtained an 
amount of 1,000/. from the company, on account of a dividend subse- 
quently to be received, before the liquidation account had been 
framed and filed. I may here observe that I attach no weight to 
the allegation that there was a fraudulent conspiracy between 
Tindall and the bank — or rather the company and the bank — an 
allegation which has been withdrawn by Mr. Leonard on behalf of 
his client. But the ease is not, as my brother Jorissen seems to 
think, concluded by this withdrawal. Nor do I wish to rely very 
much upon the irregularity of the transaction with regard to the 
cheques of 1,345/. lis. lOd. and 1,000/., for it may be said that the 
bank has been partly paid with money which would in any case have 
subsequently been paid to it. What is, however, of importance 
in this case is, not so much the irregularity of the transaction, but 
the fact that the transaction did take place, and the conclusion 
which I must draw from that fact. The bank, with knowledge of 
the circumstances, elected that TindaU, as secretary of the company, 
should act as trustee in the place of Langerman, and administer 
the estate for and on behalf of the company. The bank assisted him 
in this, and received money from the company in the insolvent estate 
without the knowledge and consent of Langerman. The bank has 
elected to create a certain situation, with the object of. thereby 
enjoying a temporary advantage, and it cannot be heard to com- 
plain if it is subsequently prejudiced by what it has itself created. 
By its action the bank has practically freed Langerman, as trustee, 
as against itself, whatever the obligation of Langerman may be as 
against the other creditors of the estate. It must seek its remedy 
against the company, which it has accepted as trustee in the place 
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of Langerman, and wMcli it has assisted, wrongly and for its own 1895 
advantage, to place moneys of the estate to the account and credit Katai Bake 
of the company. The bank has itself solely to thank for now T^g^'^ja^i, 

finding itself in an awkward position. 

My brother Jorissen is of opinion that it was the duty of the ^otze^.J. 
bank to pay the cheque for 1,346/. ll.s. lOd., drawn by Tindall 
q.q. the trustee Langerman, and that it had the rir/hf to claim and 
to receive 1,000/. of that amount. I have already shown that in 
my view the duty of the bank was just the opposite, and that there 
can be no question of a right of a creditor to claim and to receive a 
dividend before a liquidation account has been framed, filed and 
confirmed. Even the bank had doubts as to whether its action in 
this case was regular and lawful. This is obvious from the nature 
of the receipt given to Tindall for the 1,000/. It is also said that 
Langerman must be responsible for any maladministration or 
dealings of the company with the moneys of this estate, because 
when he retired from his position as secretary he allowed the com- 
pany to administer the estate of Williams, and this appears to be a 
part also of the ratio decidendi of my brother Jorissen. Without 
doubt, Langerman does remain liable for the wrongful conduct of 
the company in connection with the estate of Williams, but not as 
against a creditor who assisted the company in such wrongful con- 
duct without the knowledge and consent of the trustee, and was to 
a certain extent benefited thereby. It is the duty of a creditor to 
oppose the agents or representatives of an absent trustee, when they 
do anything improper or unlawful, instead of assisting them, to his 
own advantage, in such maladministration. This is the rule, even 
assuming that the company or its secretary must be regarded as the 
agent of Langerman. But, for the reasons I have already men- 
tioned, it cannot be assumed that there was here a relation of 
principal and agent between Langerman and the company or its 
secretary, Tindall. There can be no question of a mandatmn. The 
bank, whose manager was also a director of the company, knew well 
that the company practically administered all estates of which its 
secretary was personally appointed tmstee. The secretary, ia this 
respect, was under the control of the directors of the company, and 
the commission which the secretary received as trustee went not to 
him but to the company. When, therefore, Langerman retired 
from his position as secretary and ceased to act as trustee, and was 
succeeded as secretary by Tindall, who thereupon also assumed the 



70 

' " OFFICIAL REPORTS OF THE HIGH COURT 

]^ administration of the estate, the bank knew that he was acting for 
NataiBank the benefit and as representative of the company. The bank 
Lanoe'eman. acquiesced therein, and dealt on this footing with the secretary, 
„ ~r~„ J Tindall, and with the company, and thereby lost its right of remedy 
_!_ ' ' against Langerman. There are two further facts which, although 
in law they cannot alter the position, are still worthy of mention. 
The one is the filing of the liquidation account in February, 1894. 
This was not done by Langerman, but by one of the liquidators of 
the company, who made up the liquidation account without the 
knowledge of Langerman, and formally subscribed the name of 
Langerman, as trustee, thereto. The other fact is the tender by 
Langerman, after receipt of a written demand, of a cheque for 
755/. 18s. llcL, drawn by him against the estate of Williams on 
the Natal Bank, when he knew that there was no longer any 
account in the name of that estate with the bank. This is not an 
admission by Langerman of any obligation to the bank, but was 
done by him to make the bank see that it had acted wrongly in 
allowing Tindall to draw the moneys of the estate from the bank, 
and place them to the account and credit of the company. I am 
of opinion that the claim must be dismissed with costs. 

T)e Korte, J., concurred. 

JoRissEN, J. : In this application, the applicant, representing the 
Natal Bank, claims from the respondent, the trustee in the insol- 
vent estate of "Williams, the balance of a dividend accruing to 
the bank out of the said estate. The dividend amounted to 
1,755/. 18s. lid., and 1,000/. of that amount has been paid, thus 
leaving a balance of 755/. 18s. lid. still due. The amount of the 
claim is not disputed, nor is the claim itself denied. It is therefore 
established that the bank has stiU. a claim to the amount of 
755/. 18s. lid. 

The respondent has thought fit to set up a defence, which in 
my opinion is not a good defence, and has introduced many matters 
which are calculated rather to draw a judge away from the real 
issue than to give him a true view of the case. 

A trustee of an insolvent estate is responsible for the liquidation 
of the estate placed under his curatorship, and the payment of 
dividends to the creditors is, of course, part of the liquidation. 
The law leaves no doubt on this point. (See sect. 48 of the Insol- 
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vent Law, Jorissen's Codex, p. 230.) All actions must therefore 1895 
be brought against the trustees. (See sect. 50, ibid. p. 233.) The NatI^ank 
law knows only two methods in which a trustee can be discharged ^ "• 

trom his office— removal or death (sect. 53) ; not to mention the 

case where a trustee voluntarily wishes to resign his office, and '^°™°°°' '^■ 
resigns with the approval of the Court which appointed him. In 
this last-mentioned case he remains responsible until he has handed 
over the administration to his successor. 

Now, are there in this case circumstances which compel a judge 
to depart from this principle of the law, and to release the trustee 
from his legal obligations ? This is the cardo rei. 

The trustee has, at great length, endeavoured to show that there 
are circumstances in this case which release him, as against the 
bank, from the obligations imposed upon him by the law. In 
passing, I may observe that the respondent took up this position 
only after the applicant had come into Court. The bank wrote, or 
caused to be written, two letters to him, asking him to put the 
finances in order ; but to neither of these letters did he reply. He 
therefore forced the applicant to come into Court. I shall deal with 
this question again in deciding the costs. The defence of the 
trustee practically comes to this. I put it in his own words. He 
was appointed trustee in November, 1892. He was at the time 
secretary of the Republican and Colonial Loan Agency and Trust 
Company. He ceased to act as such, and left on the 31st of May, 
1893. When he went away the administration of Williams' 
estate was left in the hands of the company. The Natal Bank was 
the company's banker, and also that of the trustee in the insolvent 
estate of Williams, who had deposited in the said bank all the 
moneys belonging to the estate. When he left the service of the 
company there was an amount of 1,345/. 15s. lOc^. in the bank to 
the credit of Williams' estate. With one important exception, the 
trustee knows nothing of what was done with the estate of Williams 
after he left. He did not draw up the liquidation account, nor did 
he see or sign it. After this account was confirmed, and after the 
present dispute had arisen, he caused an inquiry to be made as to 
what had become of the funds which were in the bank at the time 
when he left the company's employ. These funds amounted to 
1,345/. lis. 10<^. The total assets were much higher — namely, 
4,126/. is. 3d., of which, after deducting the costs of administration, 
there remained a balance of 3,157/. 2s. 6d. for distribution. What 
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1895 became of the 1,81 U. 10s. 8d.—tha.t is, the diSerence hetween the 
Natal Baijk amount which he left in the bank and the sum assigned for 
LANaEEMAN distribution — appears, according to the attitude which he takes up, 

not to concern him. His principle clearly is that he ceased to be 

orissen, . ^^^g^gg ^^ ^j^g ^g^y ^j^^j. ]^g (jgased to be secretary of the company. 
It may be that this contention, although in law imtenable, is a 
correct one as against the Natal Bank. At any rate, the trustee 
considered himself entitled to take up this position as against the 
bank, and to set up the defence : " You have no longer to deal 
with me ; your own conduct compels you to go to the Republican 
and Colonial Agency, with whom you have dealt in connection 
with the estate of "Williams with full knowledge of all the facts." 
The facts upon which he relies in this plea are the following : — 
On the 30th of July, 1893, a cheque for 1,000^. was paid to the Natal 
Bank by E. J. L. Tiadall, who signed himself secretary of the 
" Republican and Colonial Loan Agency." On the same day the 
sum of 1,845^. lis. was drawn by him from the estate of Williams 
and placed to the credit of the " Republican and Colonial 
Agency." There is no uncertainty or difference concerning these 
facts, and they form the sole basis on which the trustee founds his 
defence. A significance is given to these facts by the trustee, 
which is very unfair not only towards Mr. Tindall but also towards 
the Natal Bank, and which gives him the right, in his opinion, to 
set up the centention that the bank, once having involved itself 
with the said agency, is now in law estopped from proceeding 
against him. His learned counsel uses the j)opular expression, 
that the bank cannot blow hot and cold at the same time. I shall 
put his argument as nearly as possible in his own words. " The 
deponent {i.e. the trustee) honestly believes that the transfer of all 
funds in Williams' estate to the credit of the company was a 
collusive and unlawful agreement or arrangement between the com- 
pany and the Natal Bank ; that it took place either at the 
expressed desire or with the full concurrence of the bank ; and that 
the sole object was to reduce the debt of the company to the bank, 
for at that time the company owed some thousands of pounds to 
the said bank. The bank was pressing the company to reduce its 
indebtedness, and in consequence of such pressure the company 
was taking every possible means to obtain money and to reduce its 
indebtedness to the bank." 

One of the means used was the transfer of the moneys belonging 
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to Williams' estate to its credit, " although the company was not 1895 
entitled to any portion of the said moneys and was not a creditor natal Bank 
in the insolvent estate of Williams ; the bank was fully aware of *"• 

this." " The deponent* gave no authority for the drawing or 

payment of the said cheques " ; all this took place without the J°"^^™' •'^■ 

knowledge or consent of the deponent. The money represented 

by the cheque was not used for the purposes of the said insolvent 

estate ; but on the contrary it was used, with the knowledge and 

concurrence of the Natal Bank, for the benefit of the company. 

During the hearing of the application before the Court, the trustee's 

counsel stated that he withdrew the charge of collusion. That 

speaks well for his generosity ; but if that allegation is withdrawn, 

the whole argument above stated loses its force. The trustee 

says : — " Tou, the bank, have no right of action against me, for, 

without my knowledge, and in collusion with a person who had 

ceased to be my clerk (see clause 4 of his second affidavit), you 

allowed the money which was given to me in trust to pass out of 

my credit, and to be placed to the credit of the company. One of 

the directors of your bank was also for some time a director of the 

company, with the object of getting security for its debt to the 

Natal Bank. If the bank had not allowed the money belonging 

to the estate of Williams to be withdrawn and given to the 

company, I would now have been in a position to pay the dividends 

in the estate of Williams." He is so anxious to do so, that 

although he knew that all the moneys in Williams' estate had 

been transferred to the company, he, as trustee, calmly on the 9th 

of April, 1893, gave a cheque for 765^. 18s. lid. upon the estate of 

WUliams, for payment of the balance of the dividend falling due 

to the bank. He signed that cheque as " Sole trustee in the 

insolvent estate of H. Williams." Let us hear now how the bank 

relates the facts concerning the two cheques. In section 10 of his 

affidavit, the representative of the Natal Bank sums up the facts, 

or his version of them, in the following words : — " About two 

days before the 30th of June, 1893, 1 met Mr. E. J. L. Tindall, 

who informed me that he would, on the 30th of June, transfer the 

whole balance standing in the name of the said estate (^.e. Williams') 

to the name of the said company (i.e. The Republican and Colonial 

Loan Agency). I asked 'Why?' He said it would be more 

♦ " The trustee."— rrans. 
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1895 convenient in making up the books of the company, as the accounts 
Natai Bank of all other insolvent estates were kept in the company's books. I 
T *• then told him that I would be fflad to receive the whole of the 

IjANG-EESIAN. . . ° 

dividend accruing to the bank out of the estate. He replied that 

orissen, . j^^ would, on the 30th of June, pay the bank 1,000/., on account of 
the said dividend. Nothing more was said by us about the matter 
on that occasion. Subsequently, after recovery from my illness, I 
(A. B. Fisher) found that on the 30th of June an amount of 
1,345/. lis. lOd. had been deposited to the credit of the company, 
and that 1,000/. had been paid to the Natal Bank on account of 
the dividend accruing to it out of the estate of "Williams. All this 
was merely the result of ordinary book-keeping." In other wordsj 
the bank says : As banker I was bound to honour the cheque of the 
representative of the trustee in the estate of "Williams, and I also 
felt it my duty to ask for a dividend out of that estate.- The first 
was my duty, the second was my right. In his view, the whole 
matter, which in the view of the trustee is a wrongful conspiracy, 
is an ordinary business transaction, which, so to say, happens every 
day. The decision as to which of these views is the correct one 
depends chiefly on two points. 

First. Is there anything wrong j^er se in what took place on the 
30th June, 1893 ? The transfer of a credit balance from the credit 
of an insolvent estate to the credit of a company which carries on 
the administration of insolvent estates is not unlawful per se. But 
even assuming that it was unlawful in the present case, how does 
that affect the bank ? "Where does its complicity in a crime come 
in ? The allegations of the trustee are — I am sorry that I must 
speak so plainly — misleading and false. The statement is false that 
the moneys belonging to the estate of Williams were, by the 
transactions which took place that day, withdrawn from the uses of 
the estate. On the contrary, the estate was benefited by the trans- 
action and its indebtedness was reduced by 1,000/. Yea, I go 
further; if (as I conclude from his other statements was the case) all the 
former moneys of the insolvent estate of "Williams had disappeared 
into the "Republican and Colonial Loan Agency " (the company in 
question), then the trustee may well be thankful that the bank 
insisted on a payment of dividend on the 30th of June. By the 
fact that the bank received a portion of its dividend, the responsi- 
bility of the trustee is reduced from-1,750/. to 760/. The statement 
is also untrue that these transactions were done with the object of 
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reducing the debt of the company to the bank. The statement in 1895 
itself is absurd ; for while on his own showing the debt of the NatIlBank 
company to the bank considerably exceeded the sum of 16,000/., *"• 

the small amount of 345/. lis. lOd. was all that was placed to the 

credit of the company by the transactions of that day. There is '^°™^^°' ''^• 
nothing to show that the company used this amount to reduce its 
indebtedness to the bank, and it is absurd to suppose that the bank 
would, for the sake of such a small amount, have lent itself to a 
wrongful transaction. 

Secondly. According to the trustee, the transaction of the 30th 
of June is a wrongful act because it took place without his sanc- 
tion; a transaction, however, which does not bind Mm but the 
2oerson icliom lie had put into his place, and with whom the bank 
chose to treat. Is he supported in this statement by the facts of 
the case ? It is true that after the present action was instituted 
by motion under the 113th section of the Insolvency Law, he gave 
a cheque, and signed it as " sole trustee in the insolvent estate of 
Williams," thereby representing that he had not ceased to act as 
trustee after May, 1893. I consider this a cowardly position for 
him to take up — a position ill becoming a man of affairs, and alto- 
gether in conflict with his own statement, as well as with his past 
conduct. J again refer to his own statement. " I was appointed 
trustee in November, 1892. At that time I was secretary to the 
Eepublican and Colonial Loan Agency. I ceased to be secretary 
on the 31st of May, 1893. "When I left, the administration of 
Williams' estate was left in the hands of the company." He had 
nothing to do with the estate after that. He did not frame, or 
see, or sign the distribution account. There can be no doubt of 
that. The trustee states that, on his departure, when he ceased to 
be secretary to the company, he also ceased to take part in the 
administration of Williams' estate. It is a fact that the adminis- 
tration was taken over by the company. In what capacity ? As 
mandator or as negotiorum gestor ? A third alternative is incon- 
ceivable. Not as negotiormn gestor. The management of another's 
affairs can be undertaken without his authority, or without his 
knowledge, provided it is not done against his wish, or contrary to 
his instructions. (Van der Linden, p. 160.) When the trustee 
vacated the position of secretary to the company, the administration 
of Williams' estate was left in the hands of the company. By 
whom ? By him, of course. He was entrusted with the adminis- 
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Natal Bank 
Lanheeman. 
JorisseD, J. 



tration by the High Court, and he was the only person who' could 
leave it in the hands of a third party. The trustee was aware that 
the company was administering the estate ; he at no time between 
May, 1893, and April, 1894, in any way intimated that this was 
going on against his wish or contrary to his instructions. There- 
fore the company in question must he considered as having carried 
on the administration of the estate on his, the trustee's, express 
instructions, but at his responsibility. When, therefore, the Natal 
Bank, on the 30th of June, 1893, honoured Tindall's cheque, it 
could not think otherwise than that that gentleman was acting 
under the trustee's instructions. It had good grounds for thinking 
so. In the first place, Tindall was at that time Langerman's 
successor as acting secretary of the company. In the second place, 
he had, ever since the 19th of December, 1891, been the holder of 
a general power of attorney from J. W. S. Langerman. In the 
third place, he had signed a number of cheques under that power, 
while Langerman was still the active trustee in this same estate of 
Williams, and as Langerman's representative, which cheques had 
been honoured by the bank. There were nine of these cheques in 
the month of October, 1892 ; eight in the month of November ; nine 
in December ; six in January, 1893 ; and one in February of that year. 
In his second affidavit the trustee says that these qheques had 
been drawn by Tindall "for purposes of the administration of 
Williams' estate," whereas the much-discussed cheque of the 30th 
of June, 1893, was not for the benefit of the insolvent estate, hut 
for the benefit of the company. This is not true, as I have already 
shown. If the company was benefited thereby, then it was so 
benefited qua administrator of Williams' estate, and the benefit to 
the estate was direct. This is a further proof that the company 
was administering the estate of Williams. Under whose authority? 
On the authority of the- trustee, even although the trustee denies 
lliat he gave such authority either to the Republican and Colonial 
Loan Agency or to Tindall. This is a protestatio actui contraria : 
his conduct proves the contrary. I have weighed the reasons 
advanced by him to support his contention that, in this special 
instance, the agent does not bind the principal, and I have found 
them wanting. But assuming my opinion to be wrong, what is 
then the trustee's position ? On the 30th of June, 1893, there was 
an amount of 1,345/. lis. lOd. belonging to the estate of Williams 
in the Natal Bank ; 1,000/. of this was paid to the Natal Bank, 
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not, as the trustee wishes us to believe, without the cause being 1895 
mentioned. It is true that the cheque itself makes no mention of Natal Bank 
the cause, but the receipt given by the bank manager, A. B. Fisher, L^^tj^^j^^j^ 

states distinctly that he received the 1,000^. on account of the 

dividend due from the said estate. There remains, therefore, a °™^™' 
balance of 755^. 18s. lid. to be paid to the bank as dividend. But 
if the transfer of the whole amount to the company does not bind 
the trustee, then the amount of the balance must be reduced by 
345^. lis. lOf^. The bank then loses that amount, but the trustee 
must pay the remainder, namely 410/. 7s. lOd., to the bank. The 
bank has a claim to that amount. It cannot proceed against the 
liquidators for the amount. The only person with whom it has a 
miicuhim juris, in matters connected with "Williams' estate, is the 
trustee, who has never been relieved of his office. I have con- 
sidered it worth while to deal fully with this case, because of the 
great importance of the principles which are here at stake. When 
the application came before the Court, one of the liquidators of the 
company, who had also formerly been secretary, stated, with the 
greatest assurance, the incredible fact that " from time to time, 
when Langerman was secretary, the company owed a great deal of 
money, many thousands of pounds, to insolvent estates." When 
we remember that these many thousands of pounds were in law the 
property of perhaps hundreds of poor creditors who were kept out 
of their money by the careless administration of trustees and so- 
called Boards of Executors, then it becomes our duty to state 
emphatically that the time has come for the legislature to deprive 
all such " Boards of Executors " of the privilege of " limited lia- 
bility," and also to prohibit every trustee from entrusting the 
administration of an insolvent estate to such Boards of Executors 
except with consent of the Court. There must, therefore, be judg- 
ment for the applicant as prayed, with costs. 

The judgment of the majority of the Court was accordingly in 
favour of the respondent, with costs. 

Attorney for applicant : G. O. Bice. 
Attorneys for respondent : Hooth and Wessels. 
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Coram : 
KOTZE, C.J. 
AMESHOFF, J. 
JOErSSEN, J. 

1895 
5 March. 



TOCEMONITZ 



THE MINING- COMMISSIONER OF BOKSBURG. 



LAW 13 OF 1892, SECT. 15-LICENSINa BOARD— DUTY OP. 

Where a licensing hoanl made the granting or non-granting of a licence to sell 
liquor depend upon the following condition, " if the granting of the licence 
is not in conflict luiih a certain Volksraadbesltiit," the Court referred the 
application hack to the hoard, to he by it dealt with aneiv, as the hoard roas 
hound, under the loth section of Law 13 0/1892, to give a definite decision 
on the application for a licence to sell liquor. Held, further, that the official 
entrusted with the issuing of the licence had no power to question the finding 
of the hoard. 

This was an appeal against an order granted by De Korte, J., in 
camera. 

The respondent made application to tlie Licensing Board of 
Boksburg for a licence for the sale of liquor on a stand situated on 
the property of the Rose Deep Level Grold Mining Co., and the 
board, by a majority of Totes, granted the application " (/ U shall 
not be in conflict nith Second Volksraadheshiit, Art. 729, of the 
25th of July., 1894, confirmed by First Volksraadhesluit, Art. 1249, 
of the loth of August, 1894." The Mining Commissioner of 
Boksburg refused to issue the licence on this order. 

On application by respondent, a rule nisi was granted by De 
Korte, J., in camera, calling upon the Mining Commissioner to 
show cause why he should not be ordered to issue the required 
licence to the respondent, and this rule nisi was confirmed on the 
return day. 

An appeal was noted against the decision of the Judge in 
chambers. 



Esselen, State Attorney, for the Mining Commissioner : Art. 729, 
Second Yolksraadbesluit of the 25th of July, 1894, does not permit 
of a licence being issued under the circumstances which present 
themselves in the present case. The possession of a claim does not 
include the right of disposal of the surface of the ground. (Gold 
Law, sect. 63, sub-sect. 8.) The rights over the sm-face are dealt 
with in sects. 65-67 of that law. 
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Sauer, for respondent : The respondent is entitled to a licence. i895 
The Second Yolksraadbesluit is not applicable. That portion of XooKiaoKiTz 
the resolution of the licensing hoard which refers to the Second ,, "• 
Yolksraadbesluit, Art. 729, of the 25th of July, 1894, must be CoMiiiseioNEB 
regarded as pro noii scripto. As the Mining Commissioner is °^ oksbueo. 
entrusted only with the issuing of licences, he is not in the present 
case entitled to go beyond his functions, and to decide a question 
of law. 

KoTZB, 0. J. : The Court is of opinion that, under sect. 15 of the 
Liquor Law, the Mining Commissioner cannot sit in judgment 
or appeal on the decisions of the licensing board. The licence 
granted by the board is irregular. The board must decide 
whether it will grant the application or not. It cannot say that 
it grants the application conditionally upon its grant not being 
in conflict with one or other Yolksraadbesluit. The Mining 
Commissioner has acted wrongly, and the board has been guilty 
of an irregularity. Neither the Mining Commissioner nor the 
Judge in camera can order the licence to be issued or not to be 
issued. The board must reconsider the application by Tockmonitz 
if he makes application to that effect. The order of the Mining 
Commissioner, and the order of De Korte, J., are therefore set 
aside, and the appeal allowed. There will be no order as to costs. 

Ameshoff and Jorissen, JJ., concurred. 

Attorneys for respondent : Booth and WesaeU. 
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Coram : 
JORISSEN', J. 

1895 
12 MarcJi. 



EPSTEIN 
WOOLF. 



DOMICILE— FOEBIGN CONTRACT— ARREST AD FVNDANBAM 
JUniSDiaTIONEM. 

An arrest to found jurisdiction was set aside on proof that the alleged action was 
based upon an agreement which was not to he executed in this country, and 
which was entered into abroad by parties resident abroad. 

This was an application for the setting aside of an arrest npon a 
sum of .1,350/., which had heen obtained by the i-espondent to 
found jurisdiction in an action about to be instituted by him 
against the applicant. 

The arrest ad fundandam jurisdiction cm was granted by De 
Korte, J., in camera, on application by the respondent, who was 
taking proceediags in his wife's behalf, and upon the following 
allegations. At the time when the agreement hereinafter men- 
tioned was entered into, the parties were hving in the Cape Colony. 
The respondent's wife and Hyman Woolf, the applicant, agreed to 
buy a 1/. ticket in Phillips' sweep on their joint account, and on 
the understanding that any profit, which might arise therefrom, 
should be equally divided between them. The respondent's wife 
paid the applicant 10.s. as her portion of the price of the ticket. 
The applicant bought a ticket. No. 7706, in the " Johannesburg- 
Spring Handicap." The horse represented by that number ran 
second, which entitled the holder of the ticket to an amount of 
2,700/., less commission, out of the sweep. Having heard that a 
prize had been allotted on the ticket, and fearing that applicant 
would deny that the respondent's wife was entitled to half of the 
amount, which, as a fact, he did deny in this application, the 
respondent came up from the Cape Colony to this State and laid 
an arrest on the half of the money, 1,350/., before it was paid out. 

The present application was for the setting aside of that aiTest. 

Coster, for applicant : This Court has no jurisdiction to grant an 
arrest ad fundandam jurisdictioncm, as the circumstances which raise 
a presumption of jurisdiction are not here present. In Eimcald v. 
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The German West African Company (5 Juta, p. 86), the Supreme 1895 
Court of -the Cape Colony ruled that the Court ought not, in the Epstein 
absence of jurisdiction ratione domicilii vel rei siice rcl contractus, to 'Woolf 

assume jurisdiction by means of an arrest on the goods of the 

company. The parties in the present case are not domiciled in 
this country, nor is the res in dispute fixed property. The agree- 
ment was not made in this State, and is not to be executed here. 
The debtor must be sued before the Court of the country where 
the agreement is to be executed, Hi solvendum est uhi petitur. 
(Pothier on Obligations, Evans' Trans., p. 411 ; Cloete v. Benjamin, 
Kotze's Eep. 1881-84, p. 209.) 

Curlewis, for respondent : The agreement is to be executed at 
Johannesbui'g, seeing that the money allotted on the ticket is to 
be paid there. As co-owner of an equal share with the applicant, 
the respondent's wife is entitled to the half of the amount of 2,700/. 
now in the possession of Phillips, of Johannesburg, where the 
money is to be paid. 

Cur. ad. rvlt. 

Postea. 13th March. 

JoRissEN, J., said that he had reserved judgment because, after 
hearing the argument, he still had doubt as to what his decision 
ought to be. But after having carefully read the judgments in 
Mnwald v. The German West African Company (5 Juta, p. 86), 
and in Cloete v. Benjamin (Kotze's Eep. 1881-84, p. 209), he was 
of opinion that the principles laid down in those cases were applic- 
able to the present case. His lordship stated further that he did 
not agree with the contention of Mr. Curlewis, that this country 
was the locus solutionis of the agreement. 

The arrest ad fundandam jurisdictionem was set aside. 

Attorneys for applicant : Be JongJi and Stegmann. 
Attorney for respondent : H. L. SchoUz. 
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APPENDIX. 



Coram: 11^ BE BOLTON 

1895 BOLTON. 

March. JYljen counsel is appointed hy the Court to act pro deo, and thinks it necessary to 
have the assistance of a second counsel, the fees of this second counsel cannot 
he charged against the losing paHy unless his appointment has first heen 
approved by the Court. 

Coster informed tlie Court that he had been appointed counsel 
for the plaintiff to assist him in a jji'o deo action ; but that as he was 
unwell, and found the case more involved than he at first antici- 
pated, he had asked the attorneys to instruct Mr. Lohman to 
appear with him. Mr. Lohman had thereupon appeared with him 
to argue an incidental application made by the defendant, which 
application was granted by the Court, but in which the defendant 
was ordered to pay the costs of the day. The taxing officer had 
now refused to allow the fees of the second counsel, as the Court 
had only appointed one counsel. He now asked that the decision 
of the taxing officer should be overruled. 

Ciir. ad. rii/f. 

On the following day, in giving judgment, the Court upheld the 
taxing-master's decision, and ruled that, should it appear necessary 
to employ more than one counsel in a pro deo case, the second 
counsel should be appointed by the Court. 

Attorneys for applicant : De Jongh and Stegmann. 



OF THE SOUTH AFRICAN REPUBLIC. 83 

EX PARTE F. J. MOLLEE. oorm,, .- 

JOEISSEN, J. 

TEUSTEB— NO ELECTION— PEACTICE. 

1895 
When no trustee has been elected at a meeting of creditors, and there is no ~— — 

probability that a due election will take place if the creditors are again " -^P''"- 
called together for that purpose, the Court will confer full powers of 
administration and liquidation on the provisional trustee in an insolvent 
estate. 

The applicant, F. J. MoUer, was appointed on the 19tli of January, 
1895, by the Court as provisional trustee in the insolvent estate of 
Bond and Dickenson, butchers, at Johannesbui-g, with power to carry 
on the business pending the appointment of a trustee by the creditors. 
The second meeting of creditors was held on the 20th of March, 
1895, when the applicant was proposed as sole trustee and P. D. 
Hofmeyr and G-. W. Cohen as co-trustees. On going to the vote, 
the applicant received ten votes, representing claims to the amount 
of 3,731^. 9s. &d., while Hofmeyr and Cohen obtained seven votes, 
representing claims to the amount of 6,913/. 9s. lid. As the 
majority in number voted for the applicant, and the majority in 
value for the two other candidates, the chairman of the meeting 
declared that there was no election. The meeting separated 
without electing a trustee. The applicant alleged that it was in 
the interest of creditors that the estate should be liquidated as 
quickly as possible, as many claims had been proved against the 
estate, and further delay would increase the expenses, while it was 
improbable that an election would take place if the creditors were 
again called together for that ptu'pose. On these grounds the 
applicant asked the Court to grant him, as provisional trustee, the 
full powers of a trustee in an insolvent estate, in order to enable 
him properly to administer the estate and finally to liquidate it. 

Coster, for applicant, cited Be Lyons Bros. (2 J'uta, p. 136) and 
Be J. Tiill (2 Juta, p. 369). In each of these cases, the Supreme 
Court of the Cape Colony conferred full powers of administration 
and liquidation upon the provisional trustee, on the ground that it 
appeared improbable that the creditors would agree as to the 
election of a trustee if they were again called together. 

The application was granted. 

Attorney for applicant : Paiil Nel. 

g2 
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Coram: HADJEE CASSIM HADJEE JOSIEP 



AMESHOKF, J. 

1895 
8 April. 



V. 

NATAL BANK. 



EULE 7, SUB-SECTION 14, OF THE EULES AND REGULATIONS 
OP THE HIGH COURT OP THE SOUTH APEICAN EEPUBLIC. 

]Yhen an order for civil iviprisonment has heen taken out against a person by a 
creditor, that creditor cannot also avail himself of the procedure mentioned 
in Fade 7, Sub-section 14, of the Rules of Court. 

On the 30th of March, 1895, upon application made by the Natal 
Bank under sub-sect. 3 of the 7th Eule of Court, the applicant was 
arrested for the payment of a sum of 238/. 2s. 6d. with interest and 
costs, for which amount the firm Cassim, Israel & Co. was indebted 
to the said bank, the applicant being the only partner of the said 
firm resident in the South African Republic. 

The Natal Bank had on the 3rd of March obtained judgment 
against this firm at Johannesburg for 240/. with interest and costs, 
and of this sum there was an amount of 238/. 2s. 6d. still owing ; 
all the members of the firm, with the exception of the applicant, 
had left the South African Eepublie, and the latter himself was 
also on the point of leaving. The Natal Bank had, in 1891, after 
the firm Cassim, Israel & Co. had declared that they possessed 
nothing wherewith to satisfy the judgment, obtained a judgment 
for civil imprisonment against the partners of the firm, and one of 
them had thereupon paid off a portion of the debt. 

The applicant denied that he had any intention of leaving the 
Soiith African Republic, as, after the firm Cassim, Israel & Co. had 
been dissolved in 1891, he bad acted as manager of his brother's 
business at Pretoria, and still acted as such. He further contended 
that the respondents could not, in any case, proceed against him 
again under the 7th Rule of Court, after they had caused a writ to 
be issued against the partners of the firm. 

The applicant's statement that he had no intention of leaving 
the State was supported by further afiidavits, among others by that 
of the brother with whom the applicant was employed. 
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Curlewis, for applicant, moved for tlie setting aside of the writ. 1895 

In the first place there was no proper proof that applicant wished hadjbb 
to leave the State ; but, even if he did, the respondents could not Cabsim 
proceed against him under the 7th Rule of Court. The respondents Josiep 
had already obtained judgment against the partners for civil im- -^^^i^'-qi^-^ 

prisonment ; they could therefore have the applicant arrested under 

that judgment. Now, as they already had a means of forcing the 
applicant to satisfy the judgment, it was not necessary to ask for a 
second means. He also contended that the petition did not comply 
with the terms of the said Rule, as it did not set forth the 
reasons why the respondents believed that applicant would leave 
the country. [Spiegel v. Eisenhach 8f Co., 1 Juta, p. 226 ; and 
Fraser v. Biveirright, 3 Juta, p. 342.) 

Loliman, for respondents, contended that the credibility of the 
persons who denied that the applicant wished to leave the country 
was not above suspicion. There was, moreover, nothing in the law 
on civil imprisonment, nor in the Rules of Court, which prevented 
anyone who had obtained a judgment for civil imprisonment, and 
had not availed himself thereof, from subsequently taking out a 
writ under the 7th Rule of Court. 

Ameshoff, J., giving judgment, said that he was not satisfied 
that the applicant wished to leave the country, and that, in addition 
to this, a person, against whom an order for civil imprisonment had 
been taken out, could not be arrested by the person who had 
obtained such order, on a writ taken out under the 7th Rule of 
Court. 

Attorneys for applicant : Rootli and Wessels. 
Attorneys for respondent : De FiKiera and Ueckermann. 
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Coram : J. 0. De YOS V. A. G. GUERIN. 

KOTZE, C.J. 
JOEISSBN, J. 
MORICE, J. 



LANDDEOST'S JURISDICTION— SECT. 26 OF LAW 6 OF 1885. 



1895 The facts in this case were as follows : — The respondent sued the 
U mruary. appellant before the Landdrost of Heidelherg for 100/., heing 
the balance of a sum of \,lb\l. 19s. M. for which the appellant had 
originally been indebted to the respondent, but which had been 
reduced to the said amount by payment, and by moneys lent to the 
appellant by respondent. 

The appellant excepted to the jui-isdiction of the Landdrost, on 
the ground that the real amount in dispute was above 100^., as, 
according to his contention, the balance of 100/. claimed by the 
respondent was not correct, and it would be necessary for the 
Landdrost to go into the whole account in order to arrive at 
the true balance. 

The Landdrost held the exception to be bad, and, after having 
gone into the debit and credit items in the account, gave judgment 
for 75/. in favour of the respondent. 

Cloete, for appellant, contended that the consideration of cases in 
which more than 100/. was in dispute was not within the Land- 
drost's jurisdiction. He relied on the decisions in Charsky v. 
Morsley (3 B. D. 0. p. 433) and Be Beer v. CMaj)pini (3 E. D. C. 
p. 131), and on the wording of sect. 2 of Law 6 of 1885. 

Hertzog, for the respondent, submitted that the deductions drawn 
by the appellant from the decisions cited by him were erroneous. 
The Landdrost could inquire into a matter where the amount in 
dispute was more than 100/., but he could not give judgment for 
an amount exceeding 100/. He relied on Brady v. Michiel (3 Juta, 
p. 179) and Kruger v. Van Vuuren's Executrix (5 Juta, p. 162). 

Cur. ad. vu/f. 

Postea. 13th April. 

KoTZE, 0. J. : This is an appeal from the judgment of the 
Landdrost of the district of Heidelberg. Guerin sued De Vos for 
payment of 100/., being the balance due to him on a running 
accoimt. According to the account annexed to the summons, it 
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appeared that on an account of 1,151/. 5s. M. the sum of 1895 

1,042/. 2s. 3d had been paid off, leaving a balance of 109/. 3s. 3r?. db Vos 

Iji order to be able to bring the action in the Landdrost's Court, „ '"' 
ji , . .-, Gttekin. 
the plaintiff waired the 9/. 3s. 3d and instituted action for 100/. 

When the case was heard on the 13th of October, 1894, the ^°*_^C!.J. 
defendant set up the exception that the balance due amounted to 
the sum of 109/. 3s. 3rf., and therefore exceeded the Landdrost's 
jurisdiction. This exception was overruled. The case was again 
heard on the 23rd of October, and the defendant again took 
exception that the original amount of the account was over 1,100/., 
that he was credited with 162/. too little, and therefore the case 
did not fall within the jurisdiction of the Court. The defendant 
also raised the point that he was entitled to a discount of 12 per 
cent, under the agreement. The Landdrost, however, proceeded 
with the case, after having noted the exception, and found on the 
evidence that the defendant was indebted to the plaintiff in the 
amount of 75/. on the balance of account. He then gave judg- 
ment for this amount, with costs. 

The question now before us on appeal is, whether, under the 
circumstances, the Landdrost had jurisdiction to try the case. 
Before I proceed to deal with that point, it will be advisable to 
answer an objection made on behalf of the respondent. The point 
has been raised that the second exception was made too late, and 
also that the Landdrost had dismissed practically the same excep- 
tion on the fii'st occasion. The appellant, it is argued, did not 
note an appeal against the decision on the first occasion, but asked 
that the exception raised on the second occasion should be noted. 
As that exception was taken at too late a stage, it cannot now be 
relied upon. 

The raising of the second exception on the 23rd of October may 
perhaps have been somewhat informal ; but it has often been laid 
down by this Court that, in appeals from the inferior Courts, we 
will not regard every slight informality. The chief question which 
we put to ourselves is, has substantial justice been done ? This 
depends upon the question, whether the Landdrost really had 
jurisdiction ; while the informality which took place is not of such 
an important nature, that we are obliged to deprive the appellant 
of the right to ask for a decision from this Court upon the point 
raised. I may also observe that, although exception was taken on 
both occasions to the Landdrost's jurisdiction, the exception on the 
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1895 second, occasion rests on an entirely different ground from that 

De Vos raised on the first occasion. 

„ *• It has always been the practice of this Court, that the defendant, 

. ' when sued for an amount within the Landdrost's jurisdiction, 

Kotze, C.J. pj^^jjQ^ ^^^^i himself of an exception that the amount sued for is 
the balance of a larger amount beyond the Landdrost's jurisdiction, 
and that the Landdrost, in order to be able to decide what is the 
balance due, will have to decide on the accuracy of the whole 
account. This is the practice also in the Cape Colony, as clearly 
appears from the decisions in Stenhouse v. Kinten (3 Menz. p. 494) 
and Eruger v. Van Vmtrcn's Executrix (5 Juta, p. 164-5). And 
where the balance is above the jurisdiction of the Landdrost, the 
plaintiff can waive a portion thereof so as to bring the balance 
within the Landdrost's jurisdiction. I can find nothing in our 
law, nor is there anything in principle, against such a practice. 
Under sect. 2 (b) of Law 6 of 1885, the Landdrost has jurisdiction if 
"the claim or value of the matter in dispute does not exceed 
100^. ; " and the mere fact, that, in order to decide the correctness 
of the balance, the whole account must be gone into, does not per 
se take the case out of the Landdrost's jurisdiction. We have been 
referred to the decision in Beer v. Chiappini (3 E. D. C. p. 131), 
where it was laid down " that the magistrate's Court has no juiis- 
diction to consider a claim which does not exceed 20^., but is the 
balance of an account exceeding 20/., such account not having been 
reduced hy a cash payment or an admitted set-off.^' Proceeding upon 
the supposition that Beer v. Chiappini has been rightly decided, 
that case cannot assist the appellant, as the case now before us is 
not a case of set-off or counterclaim, and a reduction of the account 
by cash payment has actually taken place. Much depends on a 
correct comprehension of the exception that " in the whole account 
an amount of 162/. is in dispute." I understand by that, not that 
the defendant wished to set up a claim in reconvention, nor to set 
off an amount of 162/. against the amount of 100/. for which he is 
sued, but that he challenged the correctness of the account to an 
amount of 162/., on the twofold ground that certain items had 
been wrongly debited against him, and that he was entitled to a 
discount of 12 per cent. Now, if the plaintiff had only pleaded that 
he should have been credited with an amount of 62/. on the 
account, the Landdrost would undoubtedly have had jm'isdiction, 
even if, in order to arrive at a conclusion on the matter, he 
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would have teen obliged to examine the correctness of the whole 1895 
account amounting to 1,151;. 5.s. 6d. Now, can the fact that the DeVos 
defendant only alleges that he has been debited with 162/. too 
much make any difference ? I think not. The defendant does 
not claim 162/. ; nor does he advance it as a set-off; he practically Kot ze, C .J, 
alleges, assuming his allegation to be correct, that he does not owe 
the plaintiff anything. This allegation comes exactly to the same 
thing as if he had simply denied the claim for the balance of 100/. 
The Landdrost — in my opinion, very rightly — says : " I will inquire 
whether your allegation is bond fide and true, so as to place myself 
in a position to decide whether I shall allow the claim for 100/., 
reduce it, or dismiss it altogether." The Landdrost hears evidence 
on the matter, and comes to the conclusion that an amount of 75/. 
is due upon the account. Now we ought to take a practical and 
not a sophistical view of the case. There is nothing in conflict 
with the policy and spirit of oiir local law, and sound principle 
requires that lawsuits shall be disposed of as speedily and at as 
little expense as possible, so long as the law is not violated. My 
attention has been drawn to the decision in the case of Dickson v. 
Soogerzeil, heard on the 12th of November, 1889, by this Court. 
That case is, however, not in point, for there the facts were these : 
Dickson sued Hoogerzeil for 80/. 14.s., being the difference in the 
market value of certain 500 shares at 226'. each. Hoogerzeil, how- 
ever, denied the sale, and raised the exception in the lower Court 
that the validity of the whole transaction was in dispute, and the 
case was therefore beyond the Landdrost's jurisdiction. The Court 
below allowed the exception, and on appeal this Court upheld the 
decision of the Landdrost. With regard to the allegation con- 
cerning the 12 per cent., I must remark that the plaintiff very 
strongly denied it, and, moreover, no claim in reconvention for it 
has been made. I must therefore assume that the Landdrost has 
satisfied himself, that no agreement with regard to the 12 per cent, 
was concluded between the parties. I am of opinion that the 
appeal should be dismissed with costs. 

JoRissEN, J., concurred. 

MoKiCE, J., delivered the following judgment : — This case, 
which is an appeal from the Landdrost of Heidelberg, was 
heard on the 14th of February, 1895. The respondent sued 



Morice, J. 



90 uillCIAL EEPORT.s OF THE HIGH COURT 

1895 {j^ the Goui-t below for 100/. He alleged in Ms summons that the 
De Vos sum of 109/. was due to him for goods sold and delivered, but that 
UuEEiN ^^ ^^^ reduced the amount to 100/. in order to bring the case 
■within the Landdrost's jurisdiction. A long account was annexed 
to the summons, showing debit items against the appellant to the 
amount of 1,151/. 5s. 6d., and credit items in his favour to the 
amount of 1,042/. 2s. 3d., leaving a balance against him of 
] 09/. 3s. 8d. The Landdrost gave judgment against appellant for 
the amount of 75/. and costs. Exception was taken to the sum- 
mons on the ground that the amount of 109/. was in dispute, and 
that this was above the jurisdiction of the Landdrost.. This excep- 
tion was rightly overruled, and no appeal has been lodged against 
that finding ; but before the evidence was heard, the attorney for 
the defendant (now appellant) di-ew the attention of the Court to 
the fact that more than 100/. was in dispute. When the Landdrost 
decided to proceed with the case, the same attorney requested that 
it should be noted that in the whole account an amount of 162/. 
was in dispute. It was argued on appeal that the exceptions were 
both good, and that the Landdrost exceeded his jurisdiction. 

Counsel for appellant has relied for his law on the cases of 
Charsky v. Horsley (3 B. D. G. p. 433) and Be Beer v. Chiappini 
(3 E. D. C. p. 131). The chief principles laid down in Charsley^. 
Horsley are to the effect that, where a balance within the jurisdic- 
tion of the magistrate is sued for, but it is necessary, in order to 
arrive at such balance, to go into and decide upon accounts beyond 
the jurisdiction of the Landdrost, the lower Com-t has no jurisdic- 
tion. But, in my opinion, this is wrong ; and that appears also to 
be the opinion of De YiLliers, C. J., who, in the case of Kruger v. 
Van Vuiiren's Executrix (5 Juta, p. 162), when speaking of the case 
of Stenhouse v. Eirsten (3 Menz., p. 494), says: "That case shows 
that the mere fact that the magistrate may have to decide upon the 
validity of a claim beyond his jurisdiction affords no certain test 
as to his rights to decide a case where the sum demanded is within 
his jurisdiction." 

I, for my part, accept this view, and am iDrepared to go further, 
as I wish to follow the law as literally as possible. Section 26 of 
Law 6 of 1885 says: "The Landdrost has jurisdiction in cases 
where the claim or value of the matter in dispute does not exceed 
the sum of 100/." Now "the claim" means the sum claimed in 
the summons, and in my opinion one is not entitled to say that the 



OF THE SOUTH AFBICAN REPUBLIC. 91 

Landdrost cannot hear a claim for 100^. because a decision on that 1895 
claim involves a decision on greater amounts. For instance, I am dTvos 
of opinion, although I believe it was once differently decided in „ "• 

the ease of Rogerzeil v. Dachner, heard in this Court, that if a person 

has suffered damage to the amount of 100/. by the non-performance ^°"'^' "''• 

of an agreement to buy shares to the value of 1,000/. he (the 

plaintiff) can sue for the 100/. damages in the lower Court. The 

lower Courts are constituted to make litigation simpler and cheaper 

when small amounts, are claimed, and in my himible opinion this 

purpose is defeated by the interpretation given by some judges to 

the law — an interpretation borrowed from the English system of 

law. The magnitude of the transactions on which the lower Oomi 

must decide during the course of the ease is of lesser importance, 

provided the result of the decision can only be that the defendant 

will not be compelled to pay more than 100/. It is, of course, 

otherwise where the defendant has a bona fide claim in reconvention 

for an amount in excess of the Landdrost's jurisdiction. In such 

a ease the lower Court would not be entitled to adjudicate upon 

the case. 

If the above remarks are applied to the case now before us, then, 
in my opinion, the appellant is not entitled to succeed on the 
question of jurisdiction. The attorney raised the objection before 
the Landdrost, that the account amounted to 1,000/., and that in 
the whole account the amount in dispute was 1 62/. But we have 
seen that the mere fact, that the Landdrost may perhaps have to 
decide upon the validity of a claim above his jm-isdiotion, does not 
afford sufficient ground to assume that he has no jurisdiction, if 
the amount claimed falls within his jurisdiction. The bare fact, 
that the Landdrost will have to adjudicate upon claims beyond his 
jurisdiction, affords no certain test concerning his right to adjudicate 
upon a case where the amount claimed is within his jurisdiction. 
I doubt, however, whether the Chief Justice did not go further in 
Charsley v. Horsley than was necessary for the decision of the ease. 
The claim in that case was for 19/. 19s., the balance of an account 
of 71/. 19s. for goods bought and delivered, and the balance claimed 
was arrived at by crediting the defendant with 52/. for work done. 
It does not appear from the rejDort whether the sum of 52/. ought to 
be regarded as liquid enough to be set off against the account. In 
the case of De Beer v. Chiappini, it was decided by the Eastern 
Districts Court, that the magistrate is not competent to hear a claim 
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1895 
De Vos 

V. 
GnEEIN. 

Morioe, J. 



for an amount -witliin his jurisdiction, which is the balance due on 
an account for an amount above his jurisdiction, if such account 
has not been reduced by payment or set-off. In a later ease 
{Kruger v.- Van Vniircn's Executrix) De Yilliers, 0. J., stated that he 
did not fully agree with this decision. But in the present case the 
account has been brought within the Landdrost's jurisdiction by 
giving credit for cash received and for liquidated amounts. Now 
I do not think that this case falls within the rule laid down in 
Be Beer v. Chiappini, for after reading the evidence it is not clear 
to me that the appellant really disputes any of the items in the 
credit account, except that he contends that moneys, which he 
admits that he advanced to respondent, should not be set off against 
amounts which the respondent claims from him. His defence 
seems to be that he disputes some of the credit items, and claims 
to be entitled to discount. This contention is somewhat borne out 
by the respondent's own evidence, but this evidence is not strong 
enough to justify the setting aside of the Landdrost's judgment. 



Attorney for appellant : S. v. d. Poef. 
Attorney for resjpondent: H. L. SclioUz. 
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1895 
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F. G. SHEPHERD 



E. McLAGAN. 



COSTS OP BUILDING— NO LEGAL LIEN FOB. 
The builder of a house has no legal lien on the same fur the costs of building. 

This was an appeal against an order of Jorissen, J., in camerd, 
confirming a provisional interdict, granted by the Acting Special 
Landdrost of Johannesburg, at the instance of the respondent, 
restraining the appellant from alienating or mortgaging a stand at 
Jeppestown registered in the name of the latter, on the ground 
that the appellant owed him a balance amounting to 125^. 5s. for 
the building of a house, and that he as builder had a legal lien 
thereon until the balance of the costs of building had been paid. 



V. 

MoLaqan. 
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Ciirleiciv (with him Lohinan),iov appellant: The builder of a 1895 
house has not a tacit hypothec for the costs of the house built by Shepheed 
him. He has merely a Jus retentionis. After the owner has taken 
possession the builder is in the same position as an ordinary 
creditor with regard to the building price ; that is to say, he has 
no preference. The authorities agree that anyone who advances 
money for necessary repau's to a house acquires a tacit hypothec 
upon it, but not if the money is advanced for the building of a 
new house. (Yan Leeuwen's E.. D. Law, Kotze's Translation, 
vol. 2, cap. 13, sect. 8, in notis.) Grotius (Introduction, 2, 48. 13) 
is the only writer who states that the person who advances money 
for the building of a house has a tacit hypothec thereon. No other 
writer, however, accepts this principle. If a tacit hypothec were 
to operate in favour of the builder of a house, hona fide purchasers 
would be prejudiced thereby. 

Coster, for respondent, cited Grrotius (Introduction, 2, 48. 13), 
where it is laid down that a person who has given his labour for the 
building of a house acquires a tacit hypothec over the same. 

[KoTZE, C. J. : But Grrotius says in the same passage that a 
hylbrief is executed to secure the debt. Where a document is 
given to secure a debt, a conventional and not a tacit hypothec is 
constituted.] 

Coster contended that a tacit hypothec existed, even if no bylhrief 
was given. The doctrine of Grrotius operates to this effect, so far 
as the original parties to the agreement are concerned, and does 
not necessarily extend to bona fide purchasers. 

Cur. ad. vult. 

Postea. 13th April. 

KoTZE, 0. J., delivered the following judgment: This is an 
appeal against the judgment of Jorissen, J., as Judge in chambers, 
by which he confirmed a provisional interdict granted by the 
Acting Special Landdrost of Johannesburg. The facts are as 
follows: McLagan built a certain house at Jeppestown for Shep- 
herd. He also provided the necessary materials. After the 
completion of the building Shepherd took possession of the same, 
but failed to pay the balance still due to McLagan for the building. 



MoLAdAN. 

Kotze, C.J. 
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1895 Thereupon McLagan applied to the Special Landdrost of 
Shepheed Johanneshiirg for a provisional interdict in protection of what he 
contended was his right of legal hypothec. The Landdrost granted 
the interdict, which was confirmed by the Judge in chambers. In 
his petition for an interdict, McLagan set forth, inter alia, that 
Shepherd had specially mortgaged the stand and building, and 
intended to sell them. The question now is, Is McLagan, the 
present respondent, entitled to a legal lien or tacit hypothec? 
Under the circumstances disclosed in the affidavits, I am clearly of 
opinion that there can be no legal lien or hypothec. We have 
here really the case of the building of a new house and the delivery 
of materials for the same. It is only in the case of repairs, or even 
the reconstruction of a house, that the law gives a legal lien to the 
builder or contractor for the work. This does not extend to the 
case of a new building, although the carpenter or contractor can 
avail himself of his jus retentionis, which, however, cannot be done 
in the present case, as Shepherd has entered into possession of the 
house. Grrotius (Inleiding, 2, 48. 13) is the only writer who says : 
"Anyone who has advanced money for the building or the rebuilding 
of a house or ship, or has given his labour for that purpose, has a 
tacit mortgage over the same house or ship. The document which 
is executed for this debt is called a hylbrief." 

As Grrotius speaks of a bond, it is clear that in such a case the 
mortgage or hypothec is a conventional and written, and not a 
tacit, hypothecation. As I have observed in my edition of Yan 
Leeuwen's Eoman Dutch Law (vol. 2, i. 4, c. 13, s. 18, in notis), 
Grrotius has here evidently made a slip. The opinions of all the 
recognised Eoman Dutch authorities are against his view, so far as 
the building of a new house is concerned. 

Therefore the interdict must be set aside and the appeal allowed 
with costs. 

De Korte and Mokice, JJ., concurred. 

Attorneys for appellant : Van Boeschoten and Lorentz. 
Attorney for respondent : F. J, 8. BuJces. 
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TEANSVAAL SILVER MINES (LIMITED) 



E. BEATSHAW. 



PUEOHASE AND SALE-OPTION— NON-DELIVEEY—DAMAGES- 
MAEKET VALUE. 

In an action for damages for non-dtlivery of cohe according to contract, iTie 
proper measure of damages is the difference betiveen the contract price and 
the market price of the coke, calculated from the date of the breach of the 
contract to the date on which the plaintiff ceased to use cohe. — Where a 
defendant has entered into a rash undertaking, or through his own fault is 
unahle to fulfil his contract, he is liable only for such damage as could hafe 
been contemplated or foreseen when the contract was entered into. 

This was an action for 20,000/. damages for breach of contract. 

On the 21st of May, 1892, the plaintiffs and the defendant 
concluded a written agreement by which the defendant undertook 
to deliver to the plaintiffs 200 tons of coke at 50s. a ton, during 
June and July, 1892 ; while the plaintiffs were also to have the 
right, after giving written notice to the defendant, to the delivery 
of 6,000 tons of coke at 50s. a ton up to the 1st of August, 1893, 
in quantities, if required, of 500 tons. The 200 tons of coke were 
to be prepared from coal from the top layer of defendant's mine 
(the Maggies Mine), and of the best quality. The plaintiffs on theii' 
part undertook to pay defendant five hundred pounds as compensa- 
tion for the expenses incurred by him in erecting ovens for the 
purpose of experiments in the making of coke, in case they should 
subsequently decide to take no more than the 200 tons of coke. 
After the greater portion of the 200 tons had been delivered, the 
defendant verbally requested the company not immediately to 
exercise their option on the 6,000 tons of coke, as he thought, that 
when the ovens, with the building of which he was now engaged, 
were completed, he would be able to deliver coke of a better 
quality. The plaintiffs informed the defendant by letter, dated 
the 6th of July, 1892, that they acceded to his request, and that 
they would exercise their option within fourteen days after receipt 
of a sample of 50 tons of coke, made in the new ovens, the 6,000 
tons which the defendant was obliged to deliver in terms of the 
contract likewise to conform to such sample. On the 24th of 
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1895 August, as the defendant had failed to deliver the 50 tons of coke, 
Teansvaal the company drew his attention to this non-delivery of the 50 tons, 
SiLVEE Mines ^j^^ ^^^q Tn'm notice that they would exercise their option without 
Beaybhaw. further delay, but that they were willing to accept 600 bags of 
coke, which were then at the Maggies Mrae, as a sample of the 
6,000 tons upon which the option operated. In his evidence, the 
defendant denied the receipt of the plaintiffs' letter of the 24th of 
August ; but after the statements of the secretary of the company 
and of the boy who gave the letter to the defendant on the 24th 
of August, 1892, the Court found that the receipt of the letter was 
proved. The defendant wrote to the company on the 26th of 
August, 1892, that he was unable to deliver any coke according to 
contract, in consequence of unforeseen circumstances, and asked 
that the contract might be regarded as cancelled. The company 
replied by letter, dated the 1st of September, 1892, that they could 
not free the defendant from his obligation, and that they would 
hold him liable for any damage which might arise out of his 
failure to carry out the contract. On the 20th of September, 1892, 
the secretary of the company sent a letter to Watson, the represen- 
tative of Brayshaw, denying that the latter was entitled to withdraw 
from the contract, and enclosed a copy of the letter of the 24th of 
August, as Watson had told him that Brayshaw had never received 
such a letter. On the 26th of September, 1892, Watson gave notice 
by letter to the secretary of the company that the balance of 200 
tons of coke was lying at the Maggies Mine at the disposal of the 
company. The secretary replied that the company had exercised 
their option, and that they would hold the defendant to his obliga- 
tion. On the 7th of November, Watson informed the company in 
writing that the 50 tons of coke, made in the new ovens, were 
ready and fit for delivery. The defendant pleaded to the claim of- 
the company : That it was agreed that the 200 tons mentioned in 
the contract of the 21st of May, 1892, should be made in the ovens 
then ready for use, from coals out of the top layer of the Maggies 
Mine, which was done, but that, as there was not sufficient coal in 
the top layer for the 6,000 tons of coke, it was determined to make 
a shaft on the mine, and to build more ovens, in order to be in a 
position to produce the necessary quantity of coke ; that in order' 
to enable the defendant to do this, the original agreement of the 
21st of May, 1892, was altered by letter dated the 6th of July, 
1892 ; that the company was not entitled to take the 200 tons of 
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coke as a sample of the quality of the 6,000 tons and they were J^ 
also premature in their exercise of their option, for they could only Teansvaai. 
exercise it after the completion of the new ovens, and after receipt '^^\_ 
of the sample of 50 tons, according to contract, as amended by the Bbatshaw. 
letter of the 6th of July, 1892, as the 6,000 tons which the 
defendant was to deliver to the company was to be up to that 
sample. 

The argument was heard on the 7th of February, 1895. 

Leonard (with him Dickson), for the plaintiffs : The case appears 
chiefly from the correspondence between the parties. The plaintiffs 
were entitled to exercise their option on the 6,000 tons of coke, on the 
termination of the period of option, which they did ; they were not 
obliged to wait until the sample of 50 tons had been made. The 
option was in favour of the plaintiffs, who could waive their right 
to claim coke of a better quality. The plaintiffs were satisfied with 
coke of the same quality as that of the 200 tons of coke already 
delivered, and were entitled to the delivery of 6,000 tons of coke of 
that quality. From the evidence, it appears that the market price 
of coke at the time of the breach of the contract by defendant may 
be fixed at 51. per ton. The measure of damages is therefore the 
difference between the market price and the contract price. ( Van 
Es v. Beyer's Trustee and Bosman, 3 Juta, p. 9.) 

Barber, for defendant : The contract and the letter of the 6th of 
July, 1892, together form a new contract. The plaintiffs are only 
entitled to take the 50 tons as a sample, and not the 200 tons. 
There is no breach of contract, for the Court cannot say that the 
Transvaal Silver Mines ever selected and approved a sample of 
coke. (Letter dd. 29 October, 1892, from the secretary of the 
Transvaal Silver Mines to the secretary of the Eand Coal Co. read.) 
This shows that the plaintiff company was not at that time in want 
of the coke. If there has been any breach of contract, it consists 
in the non-delivery of the 50 tons of sample within a reasonable 
time ; but in the letter of the 7th of November, 1892, the defen- 
dant gave notice that the 50 tons of sample coke were ready for 
delivery. The fact that the plaintiffs have not removed the 500 
or 600 bags of coke lying at the Maggies Mine, taken together 
with the fact that the company had 600 tons of English coke which 

o.ii H 
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1895 they did not use until March, 1893, shows that they were not in 
Tbansvaai, want of coke. 
Silver Mines 'With regard to the measure of damages he cited : Pothier, 
Bbayshaw. Obligations, v. d. Linden's Translation, sect. 161 ; Co7'y v. Thames 
Iron Works Co. ; vide Maine on Damages, p. 26. 

Leonard, m reply, quoted Pothier, Obligations, v. d. Liaden's 
Translation, sect. 159. 

Cur. ad. milt. 

Postea. 13th April. 

KoTZE, 0. J. : The first question we have to answer is whether 
or not there has been a breach of contract on tke part of Bray- 
shaw. This depends entirely on the evidence. On the 21st of 
May, 1892, Brayshaw entered into a contract with the Transvaal 
Silver Mines, wherein it was agreed that Brayshaw should 
deliver to the company 200 tons of coke at 50s. per ton — 100 tons 
during June, and 100 tons during July, 1892. It was also agreed 
that the coke was to be of the best quality, to be prepared from the 
top layer of the coal in the Maggies Mine (the property of Bray- 
shaw) . Brayshaw bound himself, in case the company at any time 
within the months of June and July expressed their satisfaction 
with the quality of the coke, to deliver an additional 6,000 tons in 
quantities of 500 tons per month, should the company so desire. 
It was also stipulated that, in case the company during the aforesaid 
months of June and July notified to Brayshaw that they did not 
wish to take more than the 200 tons of coke, the sum of 500/. should 
be paid by them to Brayshaw as compensation for the expenses 
incurred by him in erecting ovens for experimental purposes. On 
the 16th of July, 1892, the following alteration was made in one 
of the terms of the contract, viz., the time within which the company 
had the right to declare whether they would cancel the contract 
and pay the 500/., or otherwise demand the 6,000 tons of coke from 
Brayshaw, was extended from June and July as follows : " Until 
not longer than fourteen days after receipt at the company's 
mine of a sample of 50 tons of coke manufactured in properly 
completed ovens." This alteration was made at the instance of 
Brayshaw, who told the company that he would manufacture coke 
of a better quality if he had closed and not merely open ovens. 
Brayshaw's object at the time was evidently to induce the company 
to carry out the agreement to take 6,000 tons of coke, instead of 



OF THE SOUTH APEICAN REPUBLIC. 99 

caneelling it on payment of 500/. After this alteration of the 6th 1895 
July, 1892, however, Brayshaw did not immediately proceed with Tbaotvaai, 
the manufacture of the stipulated 50-tons sample, which he was Silvek Miueb 
obliged to do within a reasonable time. In consequence of this the Beatshaw. 
company wrote him, on the 24th of August, 1892, a letter in which Kot^.J. 
they reminded him that the 50 tons had not yet been manufactiu-ed — ^ 
and gave him notice that they exercised their rights under the con- 
tract, and demanded delivery of the 6,000 tons by him in accordance 
therewith. The company also gave notice that they were prepared, 
as far as the quality of the coke was concerned, to take the quality 
of certain 600 bags of coke then lying at the Maggies Mine as a 
sample. The receipt of this letter has been denied, but the 
evidence has satisfied me that it was handed to Brayshaw personally 
in Johannesburg. Even if this letter was not received by 
Brayshaw at the time, but was first brought to his knowledge 
subsequently, this will not alter the conclusion to which I 
have come. On the 26th of August, 1892, one day before his 
departure for Europe, Brayshaw wrote the following letter to the 
directors of the company : — " With reference to the agreement 
entered into on the 21st of May for the supply of coke to your 
company, I find that, in consequence of all kinds of unforeseen 
difficulties, I am unable to deliver the 200-tons sample of coke 
within the stipulated time, and that therefore the agreement falls 
to the ground. I am, however, busy burning all ■ the coal I can, 
both in the open and in the closed ovens, and should be glad to 
know whether the coke gives satisfaction, and whether you are 
prepared to take all that I can produce of this quality, and to what 
quantity." Thereupon the company replied through their attorney, 
on the 1st September, 1892, that they could not accept the reason 
given by Brayshaw for the non-fulfilment of the agreement, and 
would hold him liable for all damage suffered in consequence of his 
default. On the 20th of September, Watson, the representative 
of Brayshaw, wrote to the company, acknowledging a receipt of a 
copy of their letter of the 24th August, but remarking that no letter 
of the same tenor had ever been received by Brayshaw, and 
disputing the right of the company to depart, by means of that 
letter, from the contract as amended on the 6th of July. On the 
26th of September, there follows another letter from Watson to the 
company, to the effect that the balance of the 200 tons of coke, in 
accordance with the contract of the 21st of May, was lying ready • 

h2 
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1895 at the Maggies Mine, and then follows this paragraph : — " I am 

Teansvaai. prepared to manufacture the 50-ton sample in the completed, ovens 

Silver Mines j^ terms of the contract as modified by your letter of the 6th of 

Beatshatt. July, and shall give you notice when it is ready to be delivered." 

K:otzi~C! J ^^ ^^® '^^^ °-^ November notice was given that the 50-ton sample 

was ready. I consider this portion of the correspondence of 

minor importance, as it cannot alter the real aspect of the case. 
It is clear that the 200 tons of coke ought to have been ready on 
the 31st of July. They were not ready. The 50-ton sample, in 
accordance with the modification made on the 6th of July, ought 
also to have been ready within a reasonable time. This likewise 
was not done. Why not? The letter of the 26th of August^ 
written by Brayshaw to the company, gives the explanation. He 
had to contend with unforeseen difficulties, and therefore declared 
the contract cancelled. He suggests, however, that the company 
shall take coke from him, as he can manufacture it from time to 
time. Now Brayshaw had no right, without the consent of the 
company, to declare the contract cancelled, and to propose a new 
arrangement to the effect that he should deliver coke of a different 
quality, and in different quantities to those stipulated in the con- 
tract. This is assuming that he had not then received the letter of 
the 24th of August. The company were therefore quite right in 
answering that they denied Brayshaw's right to consider the contract 
as cancelled, and. would hold him liable. When the company, on the 
24th August, 1892, wrote to Brayshaw, they acted within their rights. 
Indeed, it was Brayshaw's duty to have the 50 tons of coke of 
better quality, to serve as a sample, ready within a reasonable time 
after the 6th of July, when the modification in the contract was 
effected. He failed to do this. Therefore, on the 24th of August, 
some six weeks later, and thus after the lapse of a reasonable time, 
the company reminded him that the sample had not yet been 
delivered. This took place after the secretary of the company had 
visited the Maggies Mine. Nothing had as yet been done towards 
erecting the improved ovens required for the manufacture of the 50- 
ton sample. Being aware of this, the company write to Brayshaw 
saying that they exercise their right or option of declaring that they 
will take 6,000 tons, in quantities of 500 tons per month, and in 
order to assist Brayshaw, and enable him to fulfil his contract, 
the company declare further that they will be satisfied to 
• take coke of the same quality as the coke that was lying at th« 
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mine in certain six hundred tags. Now, still assumin'g^4l^£ifci.B i^^s 
letter only subsequently came to tlie knowledge of Brayshaw's Thahsvaai 
representative, the latter writes, on the 20th September, an Silvee Mines 
answer, in which he declares that the company have, through the Beatshaw. 
letter of the 24th of August, departed from the contract as modified KotzT^ J 

on the 6th of July, and he disputes their right to do so. I must 

say that this is a very strange contention on the part of Brayshaw's 
representative, who himself, on the 26th August, had infonned the 
company that he could manufacture and deliver coke, but that in 
consequence of unforeseen difficulties he could not do this in terms 
of the contract, and therefore considered the contract cancelled. 
Mr. Barber very iugeniously argued that the company could 
exercise and declare their option or right only after trying the 50 
tons, and not after trying the 200 tons of coke. But Brayshaw 
had the opportunity of delivering the 60-ton sample withiu a 
reasonable time, but failed to do so, and on the 26th of August he 
gave notice that he could not do so. This does not, however, 
terminate the contract. The company can rightly say : ""We want 
no better sample than what you already manufacture." This is 
not unfair towards Brayshaw, who arbitrarily wished to consider 
the contract as cancelled owing to his inability to perform 
it. The option which was given by the contract was stipu- 
lated for in favour of the company, and the latter remained 
within their right when they made use of it, especially as they were 
ready to waive the stipulation that the 50 tons of coke were 
to be of the better quality. But it is said : " Suppose Bray- 
shaw had manufactured the 60 tons, and the company had 
declared that they were dissatisfied with the quality, what 
redress would Brayshaw then have had ? " In answer to this, I 
must say that this is not the case before the Court; and if the 
company had expressed their dissatisfaction with the quality of the 
50 tons, we would have to assume that their action was bona fide, 
for it has been abundantly proved that Brayshaw could make coke 
that was fit for use, and we cannot assume that the company would 
wish to act arbitrarily. But even if the company had arbitrarily 
refused the 50-ton sample, they would still have acted within their 
rights, for the contract makes provision for such an event, and 
Brayshaw protected himself agaiast it by the stipulation that if the 
company notified that they did not want any more coke, they were 
bound to pay him the simi of 500/. as compensation. It is not 
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1895 the company, but Braysliaw, who has not fulfilled the contract ; 

Tratjuvaat, and after the letter of the 1st September -written to Brayshaw by 

SiLTEE Mines j-j^g company's attorney, notifying that they would hold him liable 

Bbatsha-w. for aU damages in consequence of breach of contract, the company 

Kotze C.J. ""^ere not bound to have any further dealings with Brayshaw. The 

subsequent offer, made on the 26th of September, to deliver the 

remainder of the 200 tons and to begin manufacturing the 60 
tons cannot alter the position, nor can it rectify the breach of 
contract already committed by Brayshaw. The next question now 
is, to what measiu'e of damages is the company entitled ? It has 
been alleged that no special damage has been suffered, because the 
company had at the time a supply of 600 tons of English coke. 
But this cost 14/. per ton, and it was used up somewhere about 
the beginning of 1893. The company had at that time given up 
the use of coke, because they had found out another way of treatment. 
The company could have disposed of the English coke at cost 
price and made use of Transvaal coke at a much lower price per 
ton, as was then.' intention when they entered into the contract. 
Damage has been suffered in consequence of the breach of contract, 
and the only question is according to what rule must this damage 
be assessed. Pothier (Obligations, par. 160), remarks : "When the 
debtor is merely in fault for not performing his obligation, either 
because he has incautiously engaged to perform something which 
it was not in his power to accomplish, or because he has afterwards 
imprudently disabled himself from performing his engagements, 
the debtor is liable only for the damages and interest which might 
have been contemplated at the time of the contract; for to such 
alone the debtor can be considered as having intended to submit." 
This is also in accordance with the principle laid down in the well- 
known case of Madley v. Baxendale, and is specially applicable to the 
facts of this case. Brayshaw undoubtedly bound himself incau- 
tiously. He knew, however, the purpose for which the company 
wanted the coke, and could easily have foreseen that if he did not 
fulfil his obligations the company would be compelled to procm-e 
other local coke. This was only obtainable at bl. per ton, the lowest 
price at the time for coke manufactured in the Transvaal. Eeckon- 
ing, now, from the 1st of September, 1892 (the date of notice that the 
company held Brayshaw to the contract), to the end of 1892, when 
the company ceased to make use of coke, we have four months 
with 500 tons per month (according to contract) at 51. per ton, 
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which makes 10,000^. From this must be deducted an amount 189* 
of 21. 10s. for every ton, which is the price at which Brayshaw Tbansvaal 
had undertaken to deliver, and then we get 5,000^., which amount Sutee Mines 
the company is entitled to, as damages. Beatshatt. 

Kotze, O.J. 
De Korte and Joeissen, JJ., concurred. 

Attorney for plaintiff : Charles Leonard. 
Attorney for defendant : H. L. SchoUz. 



A. P. V. THE STATE. coram: 

KOTZE, C.J. 

AMESHOPF, J. 

INPANTICIDB— SECTION 24 OF LAW 5 OF 1866. JOBISSEN.J. 

According to Baman-Dutch law, infanticide can he committed not only upon a 1895 

child, hut also upon a living foetus. It can also he committed hy other '~-~' 

persons than the mother. — The indictment for infanticide, "hy means of '■^^^Pi^- 
unlawful and forcihle removal of the foetus," must conform to section 24 of 
Law 5 of 1866. 

The accused was found guilty on the 18th of February, 1895, of 
the crime of infanticide, by means " of imlawful and forcible 
abortion of a living fcetus fi'om a woman, in that he, on or about 
the 8th of November, 1894, and at Johannesburg, unlawfully, 
wrongfully and forcibly, and with malice aforethought, killed and 
murdered the living foetus of which S. A. S., now deceased, was 
pregnant, by causing the abortion of the said fcBtus by means of 
an indiarubber tube or cathera, in consequence whereof the said 
S. A. S. shortly after had a miscarriage, and the foetus was killed 
and murdered, and the birth thereof was prevented " ; and was 
sentenced by Ameshoff, J., to imprisonment for four years and 
six months with hard labour. 

The accused excepted to the indictment — 

(a) That infanticide can be committed only upon a living 
child actually born and not upon a foetus ; 
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1895 (b) That the crime can, under the Eoman-Dutch law, be 

committed only by the mother ; 
(o) That the crime can be committed only by the mother 

upon a duly delivered child ; 
(d) That infanticide is a crimen siii generis and is a wholly 
different crime from that of causing abortion, and 
that therefore these crimes cannot be charged in the 
same indictment. 
These exceptions were overruled by the Judge of the Circuit 
Court; but were, with the exception of that under (c), at the 
request of the accused, and on the recommendation of AmeshofE, J., 
who took a seat on the Bench, now treated as if they had been 
reserved for the full Court by the Judge presiding at the trial. 

Buxhiiry, for accused, cited in support of the first exception, 
V. d. Linden, Handbook 2, 5. No. 2 and No. 12, where that writer 
speaks of "children." In support of the second exception, he 
relied on Matthaeus, De Criminibus (48, 6. 1) ; Carpzovius, I. 8, 
in notis ; Yan Leeuwen, 4, 28. No. 2; and Moorman (Over de 
Misdaden), p. 205. 

[KoTZE, C. J. : V. d. Linden says that infanticide may be com- 
mitted by anyone.] 

JDmebury : v. d. Linden is very general on that point. From 
the note it appears that he bases his opinion on Boehmer (ad 
Oonstitionem . Criminalem Carolinam, Art. 133). Boehmer also 
says that infanticide can be committed by the mother only. 

The fourth exception is founded on section 24 of Law 5 of 1866, 
which requires strict accuracy in the legal description of the crime. 
The accused is charged with infanticide by abortion of the foetus. 
Infanticide and the procuring of an abortion are totally different 
crimes. The indictment of infanticide, a crime of a serious nature, 
has prejudiced the accused in the eyes of the jury, who ought 
only to have been asked to decide whether he was guilty of the 
crime of causing the abortion of the foetus. 

Jacobsz, for the State, was not called upon. 

KoTZE, C. J., giving judgment, said : The learned address of 
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the counsel for the accused has failed to convince the Court of the J^^ 

soundness of the exceptions; v. d. Linden says clearly that pro- A. P. 

curing the ahortion of a foetus is infanticide, and that this crime thb State. 

can he committed hy anyone. The Court cannot therefore accept 

the contention that infanticide can he committed only by the 

mother. Nor can the Court accept the contention that infanticide 

can, under the Eoman-Dutch law, be committed only upon a 

child and not upon a foetus ; v. d. Linden uses the word " child " 

in a broad sense. It may be desirable that the Legislature should 

make proper provision on this subject, but until that is done the 

Court must follow v. d. Linden. In conclusion, with regard to 

the third exception this also was, in the opinion of the Court, bad 

in law, as the indictment described the crime in the very words 

used by v. d. Linden. 

Attorneys for appellant : Booth and Wessels. 
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HUGO, THEEON & MALHERBE 

V. 

E. J. MOLLEE. 1895 

7 

SECTION 40 OP LAW 21 OF 1880 IS A PEREMPTORY PROVISION. 

Only by alleging that the trustee has ohtained his nomination by fraud can. 
ohjection be raised against his nomination after the time fixed in section 
40 of Law 21, 1880. 

The applicants were creditors in the insolvent estate of the firm 
Bond and Dickenson, butchers, of Johannesbui-g, for the joint 
amount of 515/. lis. lOd., and the total assets of the estate amounted 
to 10,556/. 9s. id. At the second meeting of creditors, held on the 
20th of March, 1895, it was proposed hy creditors, among whom 
were the petitioners, representing an amount of 7,335/. 10s. lid., 
that Phillip Daniel Hofmeyer and George M. Oorven should be 
appointed as joint trustees in the insolvent estate, while it was pro- 
posed by the remaining creditors, who represented an amount of 
373/. 19s. 6d., to appoint F. J. MoUer, who was then the provisional 
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V. 
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trustee, as sole trustee in the estate. The Landdrost thereupon 
nommated the latter, and this nomination was confirmed by the 
High Court in terms of sect. 40 of Law 21 of 1880. 

The applicants alleged that it would be in the interest of the 
creditors that the liquidation of the estate of Bond and Dickenson 
should take place gradually, and that their business should be 
carried on in the meantime, which .would be impossible if MoUer 
was appointed sole trustee, as he knew nothing of butchery business 
and the transactions connected therewith, such as the purchase of 
cattle; and tha,t his administration as provisional trustee in the 
estate had, owing to this ignorance, already resulted in a loss of 
250^. ; and they therefore prayed the Court to appoint the said 
Hofmeyer, who had had long experience in the butcher's Kne, as 
trustee in the estate. 

The respondent MoUer, in reply, stated that the applicants were 
estopped, in terms of sect. 40 of the Insolvent Law (Law 21 of 
1880), from raising any objection to his appointment, as, under the 
said section, such objection must be raised within two days after 
the appointment is made. He also denied that it was necessary 
for the liquidation of the estate to carry on the business of the firm, 
and that any loss had been sustained through his administration. 
He further stated, that although he had appointed the same Mr. 
Hofmeyer, whom the applicants wished to be appointed as trustee, 
as his clerk, with special instructions to assist him in the carrying 
on of the business of the insolvent estate, he did not think it 
desirable to clothe him with the power of a trustee, as the said 
person had absolutely no knowledge of the administration of 
estates, and he was, moreover, dependent on the applicant Hugo, 
against whom the respondent was proceeding for the setting aside 
of an undue preference. 

Barber, for applicants. 

Dickson, for respondent. 

Ameshoff, J.,in refusing the application, said that the Landdrost 
had rightly nominated the provisional trustee when the creditors 
were unable to come to an agreement. After this nomination had 
been confirmed by the Judge in chambers, the applicants had 
allowed twelve days to pass before they raised any objection to 
such confirmation. There was no proof, in fact it had not even been 
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alleged, tkat the respondent had obtained Ms nomination by fraud. 
Therefore, in view of sect. 40 of Law 21 of 1880, the application 
must be refused. 

Attorney for applicants : J. G. Haarhoff. 
Attorneys for respondent : W. J. and J. A. Seeders. 
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Coram : 
MOEIGE, J. 



SECTIONS 3 AND 10 OP LAW 14 OF 1886. 

A person whose extradition is applied for can, after the Landdrost has satisfied 
himself of his identity, he hept in safe custody until the documents necessary 
for the extradition have arrived. 

The applicant was arrested on the 17th of April, 1895, on the 
order of the Landdrost, in pursuance of sect. 4 of Law 14 of 1886, 
after the Colonial Secretary of the Cape Colony had applied to the 
Government of this Eepublic for his extradition. He was brought 
before the Landdrost, and, after the latter had satisfied himself 
of his identity, was kept in safe custody until the documents 
required by sects. 10 and 11 of the said law had arrived. 



1895 
10 Maij. 



for the application, applied for hia discharge from 
custody on the ground that he was illegally detained as a prisoner. 
A man could not be arrested upon incomplete papers, and then 
be kept in prison until the papers were put in proper order. 

Sauer, for the State, contended that sect. 3 of Law 14 of 1886 
did not prescribe the form in which the application to the Transvaal 
Government for extradition shotdd be made ; and that it was not 
necessary for the Landdrost in the first instance to do more than 
satisfy himself of the identity of the prisoner. Only after he had 
been kept in custody longer than the time fixed by sect. 10 could 
be apply to be discharged from prison. 

The Court dismissed the application. 

Attorney for applicant ; Paid Nel. 
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J. E. P. OESTEBICH 

t\ 

T. N. De YILLTERS and C. UECKERMANN, Jr. 

A surety hand, executed in consequence of Volksraad Resolution of the 21th June, 
1882, Art. 596, which 'provides that advocates, attorneys and agents, must on 
their admission provide sureties for their good hehaviour in the conduct of 
their cases, hinds the sureties who have signed the surety hand, not only 
towards the Government of the South African Repuhlic, hut also towards 
the clients whose interests are neglected hy the advocate, attorney or agent. 

The facts in this case were the following : — 

The plaintiff in February, 1892, appointed H. Lofthouse to act 
as his attorney in a suit against the firm J. 0. van Hattum & Co., 
in which suit judgment was given in favour of plaintiff for 200/., 
with costs. This amount the said Lofthouse received on the 
plaintiff's behalf, but neglected to pay it over to him. The 
plaintiff brought the fact to the notice of the Incorporated Law 
Society, who lodged a complaint, and Lofthouse was, on the 4th 
of December, 1894, by order of the High Court (see 1 OfEc. Eep. 
p. 367), suspended for twelve months for this and other malpractices. 
When Lofthouse started practice in December, 1889, the defen- 
dants entered into the following surety bond on his behalf : 
" Whereas by resolution of the Honourable the First Volksraad, 
Art. 596, dated the 27th of June, 1882, it is provided that all 
advocates, attorneys and agents must on admission provide security, 
to the amount of six hundred pounds sterling, for their good 
behaviour in the conduct of their eases ; and whereas Mr. Herbert 
Lofthouse has been admitted by the High Court of the South 
African Republic to act and practise as an attorney in this State : 
now therefore we, the undersigned, Carl Ueckermann, junior, 
acting on behalf of and as the general agent of Tielman 
Nieuwhondt de Yilliers, and Carl IJeokermann, junior, the former 
an advocate and attorney, living at Pretoria, and the latter an 
attorney, notary, &c., living at Pretoria, by these presents, declare 
to bind ourselves, severally, in solidum, as principal debtors and 
sureties for Herbert Lofthouse aforesaid, hereby renouncing all 
lawful exceptions, especially that of henefioia ordinis sen excussionis 
et dmsionis, in the amount of six hundred pounds sterling, in 
favour of the clients of the said Herbert Lofthouse, so that the 
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said sum may serve as compensation, in wliole or in part, for the 1895 
said clients in the event that the said Herhert Lofthouse, now Oebteeioh 
admitted as an attorney, may or shall by judgment of any "• 

competent Court he found to have made default in honest and and 
upright conduct towards his clients ; and we, the said sureties, ^cke^aott. 
declare herehy to bind our persons and property according to law 
for the due fulfilment of this our obligation aforesaid." 

The plaintiff now prayed that the defendants, each of them in 
soUdiun, should be adjudged to pay him the amount that Lofthouse 
had collected on his behalf, but had failed to account for. 

The defendants excepted to the summons, on the ground — 

(a) That the said surety bond was entered into with the 

Government of the South African E-epublio and not 
with the plaintiff, and as there had been no cession 
from the said G-overnment to the plaintiff, the latter 
had no right of action against the defendants ; 

(b) That there had been no judgment of a competent Court, 

as required in terms of the surety bond. 

Dickson, for plaintiff. 

Barber (with J. W. Leonard), for defendants, withdrew the second 
exception, and urged in support of the first exception that a surety 
bond, like every other agreement, was of force only between those 
who were parties to it. Now the plaintiff was no party to the 
bond in question, and could therefore derive no rights under it. 
Oestreioh might have an action against the Government, which in 
turn might recover from the defendants, but the plaintiff could not 
proceed against them, as they had incurred no obligation towards 
him. 

The Court, without calling upon Dickson, dismissed the exception, 
on the ground that the plaintiff could derive benefit from a 
stipulation made in his favour, and ordered the costs to be costs in 
the principal case, as the plaintiff was suing tu forma pauperis. 

Attorney for plaiatiffl : A. W. Baker. 
Attorney for defendants: A. A. de Koch. 
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5 J'une. 



YOUNG V. THE STATE. 



VOLKSEAAD RESOLUTION OF 8th SEPTEMBEE, 1893, 
ARTICLE 1353 (COSTER'S LOCAL LAWS, p. 872). 

The Laiiddroat or Mining Commissioner has no power under Volhsraad Besolutioii 
of 8th September, 1893, Art. 1353, to order a Chinaman to take out a pass. 
He can only inflict a fine on a person contravening that resolution, with an 
alternative sentence of imprisonment in default of payment. 

This was an appeal from a judgment of the Judicial Commissioner 
at Pretoria. 

The appellant, a Chinaman, was sentenced to a fine of 25^. for 
not having a pass, as provided in sect. 2 of the Yolksraad 
Eesolution of the 8th of September, 1893, Art. 1353, and was also 
ordered to take out such a pass. The appellant admitted that he 
had no such pass, but contended that he was not required to have 
one, as he, being a British subject, did not fall under the said 
Yolksraad Eesolution, but fell under sub-sect, (c), sect. 2, of Law 3 
of 1885, as amended by Art. 418 and Art. 419 of the Yolksraad 
Eesolution of the 12th of August, 1886, and therefore was required 
only to have a pass of the kind there mentioned. The Civil 
Commissioner said he would consult the State Attorney on that 
point. Pending the receipt of the State Attorney's opiaion, the 
appellant was charged and sentenced to payment of a fine of 25^., 
and ordered to take out a pass. 

Curlewis, for appellant : In any case, apart from the question 
whether the appellant falls under the Yolksraad Eesolution of the 
8th of September, 1893, Art. 1353, the Judicial Commissioner had 
no power to order him to take out a pass ; for if the appellant, 
rather than do so, preferred to leave the country, he would be 
prevented by that order from leaving. 

Cloete, for the State : The question is merely. Is the appellant a 
Chinaman; and, if so, has he contravened the law? He has 
contravened the law, as he was without the pass required in 
sub-sect, (o) of sect. 2 of Law 3 of 1885, as well as the pass 
required imder Yolksraad Eesolution of 8th of September, 1893, 
Art. 1353. 
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KoTZE, C. J., in giving judgment, said : The Court is of opinion 1895 
that the conviction must be set aside, even if we admit, for the sake Toitno 
of argument, that the said Volksraad Eesolution has the force of ^j,^^ g^^^ 
law. The appellant had a dispute with the Civil Commissioner, — — 
and while that dispute, which was to have been referred by the ' ' 

Civil Commissioner to the State Attorney for advice, was pending, 
the appellant should not have been charged by the State under the 
special law. Moreover, the order itself is wrong. The Judicial * 
Commissioner has no power to give an order to take out a 251. pass ; 
he can only impose a fine of that amount. 

Attorney for appellant : A. W. Baher. 



~~~ Coram : 

JORISSBN.J. 

EX PARTE C. H. MULLINS. i895 

19 April 

PEAOTIOE— NOTAEY AND CONVEYANCEE— ADMISSION. 

Alt attorney, formerly an advocate, who has been admitted as an attorney under 
section 4 of the loth Rule of Court, will be admitted as a notary after 
having passed an examination in that branch before examiners appointed 
by the Court. As 'the applicant was not a foreign conveyancer, he was 
ordered to apply to the Board of Examiners under Law 3 of 18Y3 for 
examination as conveyancer. 

JoRissEN, J., referred to the application of Charles Herbert Mullins, 
formerly an advocate, but subsequently admitted as attorney under 
section 4 of the 75th Rule of Court. 

Applicant made application on the 23rd March, 1893, before 
Jorissen, J., in chambers, for the appointment of examiners by the 
Court to examine him as a notary and conveyancer, as he wished 
to practise as such. The Court referred him to the Board of 
Examiners for the purpose of passing the examination before them. 
The Board of Examiners, however, raised objection against 
examining the applicant separately as a notary, as that examination 
formed a portion of the 2nd class examination ia law which must 
be passed by attorneys, notaries and conveyancers. 

* The original has " Ci-vil," but this is evidently a mistake. — Teanb. 
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After having consulted with his brother judges, the learned 
Ex parte judge now stated that the applicant would he examined as a notary 

"' by a commission nominated by the Court, but that the applicant 

Jo nssen , J. -^vould be examined as a conveyancer by the Board of Examiners 
under the terms of Law 3 of 1874. 

Advocate Kleyn and Attorney Booth were nominated as 
examiners. 

Applicant's attorneys : Booth and Wessds. 

[The above summary of this case is very misleading. I have stated a more 
precise summary in the Index under " Admission." — Teauslatoe.] 



Coram: H. HESS V. THE STATE. 

KOTZE, C.J. 

A5IESH0FF, J. 

.TORISSEN, J. 



1895 



OEIMINAL LIBEL— LAW 11 OF 1893, SECT. 3— GEONDWET, SECTS. 

12 & W— TRIAS POLITIC A— VRGET^I LEGISLATION-JUDI- 

CIAEY— PENAL PEOVISION— INTEEPEETATION. 

17 April. 

IS April. (^Per Kotze, C.J.) The sovereign power whicji resides in the people is entrusted 
hy them in the Orondivet to the Volksraad, the Executive, and the Judiciary. 
The Orondwet is not a pact between the Government and the people, hut a 
declaration hy the people serving as the hasis on which the State is founded. 
The Court is competent to inquire whether a law has heen passed in proper 
form ; or whether it has heen duly promulgated ; and whether it is in con- 
flict with the Grondioet. The Court is not competent to inquire into the 
internal value of a law, or into the question of its urgent necessity, and 
whether it could not hrooh delay. 
{Per Kotze, G. J., Ameshoff and Jorissen, JJ.) The intention of the Legislature 
must he gathered from the ivords actually used, not from the words which 
tuere intended to he, hut have not heen, used. Laiu 11 o/ 1893, sect. 3, creates 
no crime. 

This was an appeal against the decision of Judge Morice on the 
exceptions to the indictment raised by the appellant, Henry Hess, 
editor of the newspaper The Critic. The accused was charged 
with contravention of sect. 3 of Law 11 of 1893, before the Circuit 
Court, held at Johannesburg on the 4th, 5th and 6th of March, 
1885. The indictment read : — 

"In that on or about the 18th day of January, in the year of 
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our Lord One thousand eight hundred and ninety-five, at 1895 

Johannesburg, "Wit water srand Gold Fields, South African -^^^ 
Republic, he, the said Henry Hess, being the responsible 
publisher of the newspaper The Critic, there appearing, 
and being as such responsible, under the said section of the 
said law, for matter containing libel, defamation, or attack 
on anyone's character appearing in the newspaper published 
by him, did then and there publish the said newspaper con- 
taining an article entitled 'The Modderfontein Scandal,' written 
in the English language, which article contains inter alia the 
following words, containing libel, defamation, and attack on the 
character of B. de Korte, Judge of the High Court of the South 
African Eepublic." 

Then followed the extracts from the article which had appeared 
in The Critic and contained the libellous and defamatory words 
complained of. 

Before pleading, the accused raised the following exceptions to 
the indictment : — 

1. Law 11 of 1893, with the contravention of sect. 3 of which 

the accused is charged, has not force of law, as it was passed 
by the Volksraad without having been first published for 
three months, as provided by article 12 of the Grondwet in 
respect of all laws, except such as can admit of no delay, 
and that there existed no pressing necessity for the passing 
of this law. 
This exception was reserved by Morice, J. 

2. That the allegations contained in the indictment constitute no 

crime. 

3. That the indictment served on him contains but two extracts, 

arbitrarily chosen from a long article in which they appeared 
in conjunction with further references to the character of 
B. de Korte, Judge of the High Court of the South African 
Republic, the exclusion of which from the indictment ham- 
pers and prejudices the accused in his defence. 
The last two exceptions were overruled, with leave to the accused 
to bring the decision of the Circuit Court in review before the full 
Court at Pretoria. 

The accused then pleaded justification. 

Shortly after the hearing of the evidence was begun, Advocate 
Leonard, who appeared for the State, asked leave to erase from the 
o.ii T 
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1895 indiotment certain words forming portion of the alleged libellous . 
Hess and defamatory words in the article. 

The request was granted. The question of law, whether this 
erasure could he made after a plea of justification had been noted, 
was, on request of the accused, recorded by Morice, J., for review 
by the full Court. 

The appellant conducted his own case. The chief points in 
support of his appeal are set forth in the judgments of the Court. 

Postea. 2nd May. 

KoTZE, C. J. : In this appeal from the decision of the Circuit 
Court at Johannesburg, in the case of The 8tate v. Mess, the 
appellant complains that he has been wrongly convicted, and chiefly 
on the three following points : — Firstly, he contends that Law 11 
of 1893, under which he was indicted, is really no law, inasmuch 
as (a) it was not passed by the Yolksraad with a due observance of 
the required formalities, and (b) because there existed no pressing 
necessity for the passing of this law ; in other words, it is not a law 
which, in the words of sect. 12 of the Grondwet, admits of no 
delay. Secondly, that sect.' 3 of Law 11 of 1893, for the contra- 
vention of which the appellant was more particularly charged, 
creates no offence. And, thirdly, that after the plea of justifica- 
tion the indictment was improperly amended. Sect. 12 of the 
Grondwet reads as follows : — 

" The people entrust the legislative power to a Volksraad, 
the highest authority in the land, consisting of representatives 
or delegates of the people elected by the enfranchised burghers, 
but only to this extent, that the people shall have three months 
within which to send in to the Volksraad their opinion, if they 
so desire, with respect to any proposed law, except such laws as 
admit of no delay." 

The trias poUtica, known to Aristotle, and at a later period so 
greatly eulogised by Montesquieu as desirable and necessary for the 
good government and existence of a State, is, even as in other civilized 
countries, also adopted by our constitution, or Grondwet ; and it is 
my duty as Judge, above all, to respect and maintain the Grond- 
wet. The sovereign power, residing in the people, has, through 
the medium of the Grondwet, been entrusted by the people in 
various measure to the Yolksraad, Executive, and Judiciary. The 
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Qrondwet ordains that, through the proper action of these three ^ 
institutions, each within its own scope and sphere, the State shall Hess 
be governed. It entrusts to the Yolksraad, consisting of represen- thb State. 
tatives or delegates of the people, the task of making the laws of 
the country, subject to certain limitations. Such a provision is not 
contrary to the notion of sovereignty, sovereign power, or, as 
Grotius calls it, Highest Power [summa potestas) . Huber, who was 
acquainted with the doctrines of Hobbes, has, in his Jus Hodiernum 
(book 4, chap. 7), rightly observed that the sovereign power in 
the State may be limited by fundamental laws ; and even Austin — 
the great advocate of the position that sovereign power, or a 
sovereign legislature, which he considers as synonymous, is not 
subject to any legal limitation — does not deny the possibility that 
the exercise of this power may in some way or other be regulated 
by a constitution (Lecture 6, pp. 241, 242), which seems to 
follow from the very nature of the case. It is not necessary to 
have recourse to the supposition that the Grondwet or constitution 
is to be regarded as a covenant or pact between the governors and 
governed, for such indeed it is not. It is simply a declaration by 
the people, serving as a basis of the government of the State, 
under which the diiferent powers in the State are to exercise the 
several portions of the sovereign power entrusted to them. 

Each of the three powers named can consequently exercise its 
functions only in accordance with the Grondwet. It is likewise a 
mistaken notion, as some still seem to think, that the testing right, 
which is accepted as an axiom in the great Eepublic of North 
America, owes its existence to any direct provision in the constitu- 
tion of the United States. The constitution nowhere expressly 
mentions it. This testing right is a tacit and necessary outcome 
of a popular Government under a constitution. It is surely open 
to a people to protect itself in the constitution against sudden 
alteration of the laws, more especially of the constitution. This 
has in fact been done under section 12 of our Grondwet. 

The appellant has traced the history of Law 11 of 1893 through 
the First Volksraad, and has endeavoured to show from that that 
no necessity whatever existed for the passing of this penal statute 
against the press, according to the letter and spirit of section 12 
of the Grondwet. He has also argued that no proper resolution 
was taken by the Volksraad, nor published, setting forth the 
pressing necessity for such a law, nor is there any clause or section 

i2 
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1S95 in the law itself stating that it has been passed in accordance with 
Hebs article 12 of the Grondwet. This embraces a very important 
m o constitutional question. The duly expressed will of the Volksraad 

- — is law. This will must be declared in due form, and the law duly 
ze, . . projjiuigated. Of this matter, and of the question whether the 
law is in conflict with the Grondwet, the Court must judge, but 
it is not competent to decide upon the internal value and policy 
of the law. Whether a law is in the interest of society, whether 
it be necessary or cannot brook delay, is not for the Court to 
determine. If it does so, it encroaches on the province of the 
legislature. " An enactment," says Opzoomer, " is no law so 
long as it does not conform to all the requisites prescribed by the 
constitution for the existence of a law. These requisites are 
twofold — firstly, the law must proceed from the competent 
authority ; secondly, it must proceed from that authority in the 
prescribed form. If, however, the legislative power exceed the 
limits set by the constitution, it ceases to be the competent 
authority, for its competency extends no further than just to 
those limits. The Judge, therefore, who tests any enactment 
which comes before him as law by reference to the constitution, 
merely inquires whether it be in reality a law, and acts in 
accordance with his right and duty. If his inqiiiry once leads 
him to conclude that the enactment is indeed a law, he cannot go 
further and decide upon its merits, nor is it competent for him to 
inquire whether the law is not contrary to the public interest or 
his notions of equity. (Aanteek. op de Wet, H. Algemeen 
Bepalingen, editie 1884, pp. 193-4. See also Winscheid, Pan- 
dect, sect. 14 ; Huber, Diet. chap. 7 ; Blockland, De Onschend- 
baarheid der Wet, pp. 52, 53, 215 ; Du Uuesne, de Bevoegd- 
heid der Rechterlyke Magt ; Yan Sonsbeeck, de Zelfst. en onafh. 
de Recbt. Macht. pars I.) I think this view of our constitution, 
although in conflict with some of the dicta expressed in the 
McCorkindale case, decided in 1884, is correct. Further considera- 
tion and study have induced me to alter my previous view on this 
point and to adopt that of Professor Opzoomer. The ratio decidendi, 
however, of my judgment in the present case will rest on the 
second objection raised by the appellant, viz., that section 3 of 
Law 11 of 1893, under which he was charged and convicted, 
creates no offence. 
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Section 3 reads : 1895 

" The printer or printers and publisher or publishers of any Hess 
newspaper, book, pamphlet,, or any other printed matter _ ^• 

containing articles inciting to riot or sedition, or containing 

defamatory or slanderous attacks on anyone's character, shall Ko tze, C .J, 
be responsible for the same, and shall on contravention of this 
section be punished with imprisonment not exceeding twelve 
months, with or without hard labour." 

The preamble to the law reads thus : 

" Whereas it has appeared necessary to make further 
provision in connection with section 19 of the Grondwet 
of the 8. A. Eepublic, be it hereby ordained and enacted as 
follows, etc." 

Section 19 of the Grondwet states : 

" The liberty of the press is recognised, provided that the 
printer and publisher remain responsible for all articles con- 
taining anything defamatory or insulting, or attacking anyone's 
character." 

The appellant contends that section 3 of the law, like section 19 
of the Grondwet, merely aflBrms the responsibility of the printer 
and publisher of a newspaper, and says contravention of that 
section — that is, contravention of his responsibility — subjects him to 
punishment. Now, he affirms, he has never denied his responsi- 
bility, and the section merely provides that by non-compliance 
with or breach of his responsibility he shall be punished. This, 
he contends, creates no crime, for the section merely says that if a 
libel is published, the publisher shall be responsible for the same, 
and on contravention thereof he shall be punished. 

Where the meaning of a section in a law is uncertain or 
ambiguous it is the duty of the Court to consider the law as a 
•whole, and compare the various sections with each other and with 
the preamble, and give such meaning to the particular section 
under consideration that it may, if possible, have force and effect, 
according to the well-known rule lit res niagis valeat quam pereat; 
but where the meaniag of the section is clear and certain — that is 
to say, when the legislature has spoken in unambiguous terms, but 
the words of the legislature clearly do not express its intention — 
there the case is different. The chief object in construing a statute 
is to ascertain the intention of the legislature. This must appear 
from the actual words used. The Judge must interpret and give 
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1895 effect to what the legislature has actually said, not what it intended 
TT^ to say hut did not say. For the intention must he inferred from 
the expressed will of the legislature— from the words actually used 
in the section. The Judge may not insert or add a single word : 
Judicis est jus dicer e non dare. He must interpret and give effect 
to the law, and not amend or create it. This I think is plain from 
what Yoet (1, 3. 20) and other approved writers have laid down 
(1 Blackstone, 89; Stephen's Commentaries (Introduction, para- 
graph 3, note 2, p. 77); Maxwell on Statutes (pp. 4 — 7, and 
ch. 10)). Winscheid (Pandekten, sect. 21) says: '■^ EntsprecJien 
Die von deni Oesetsgeher gebrauchten worte dem sinne, tvelchen er hat 
ausdrucken uollen, uberfmiijjt nicht, so gilt zicar nicM, was er gesagt 
hat, iveil er es nicht hat sagen uvllen, aber auch nicht, was er hat sagen 
wollen, loeil er es nicht gesagt hat." 

It is indeed true that, in what are caUed remedial statutes, a 
wider interpretation may take place, and consideration may he 
paid to the principle of the law ("Winscheid, par. 22 ; Stephen's 
Com. 1, p. 76) ; but this will not justify us in inferring that 
the legislature has created, or has wished to create, a new offence, 
for penal statutes must he strictly construed. Lord Bacon warns 
Judges against forced constructions and strained inferences, " espe- 
cially in the ease of laws penal" (Essays, "Of Judicature") ; and 
in Maxwell we find many decisions fully justifying this caution. 
Thus in Rex v. Barham (8 B. & 0.), Lord Tenterden says: "Our 
decision may in this particular case operate to defeat the objects of 
the Act, but it is better to abide by this consequence than to put 
upon it a construction, not warranted by the words of the Act, in 
order to give effect to what we suppose to have been the object of 
the legislature." So also Lord Denman, in Rex v. 3Iahe (3 A. & E., 
p. 531), says: "There is evidently a mistake in the Act, but we 
have no power to correct mistakes or omissions of the legislature." 
Again, Lord Brougham : " If we depart from the plaiu and 
obvious meaning on account of such views, we in truth do not 
construe the Act but alter it. We add words to it, or vary the 
words in which its provisions are couched. We supply a defect, 
which the legislature could easily have supplied, and are really 
making the law, not interpreting it." {Gicynn v. Burnall, 6 Bing. 
N. 0., p. 561.) In a later case, Coe v. Laicrence (17 Jur. 1, 116), 
Lord Campbell stated : " I have no doubt as to the intention of 
the legislature, but quod wluerunt non dixerunt. The defendant is 
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not brought ■witHn tlie terms used. In order to bring bim \ritbin 1895 
tbe statute words must be added, wbiob is contrary to tbe rule in Hess 
penal statutes." It may be true that we may look at tbe scope „ g 
and intent of tbe legislature in construing an Act, but we cannot — — 
create a new crime. " In construing a statute it is our duty to ° ^^' ' ' 
ascertain tbe true legal meaning of tbe words used by tbe legis- 
lature, and collect tbe intention from tbe statute itself, eitber tbe 
preamble or tbe enactments, and not to make out tbe intention 
from some otber sources of information, or to construe tbe words 
of tbe statute so as to meet tbe assumed intention. Tbis appears 
to me to be tbe mistake of tbe counsel for tbe Crown." (Per 
Pollock, C. B., Attorney-Generals. Selem, 10 Jur. N. S. 270.) In 
conclusion, I will refer to tbe decision in ZfnderMll y. Longridge 
(6 Jur. N. S. 221). Statute 18 & 19 Yiet. c. 108, s. 9, says: "If 
loss of life to any person employed in a coal mine occurs by reason 
of any accident witbin sucb coal mine, or if any serious personal 
injury arises from an explosion therein, the owner shall, within 
twenty-four hours after such loss of life, send notice of such accident 
to tbe inspector of tbe district." The Court of Queen's Bench 
held that where serious personal injury arises, not attended with 
loss of Hf e, the owner could not be convicted for not sending notice 
to the inspector. Lord Cockbum observed : " "We cannot supply 
words which the legislature has omitted, and so make the parties 
liable to conviction " ; and Judge Hill said : " "We must be very 
careful not to legislate." These and many other decisions clearly 
show that judges must be very careful in the construction of 
statutes, and they should always make it their cardinal principle 
that they are to be interpreters, not makers, of the law. 

Let me now apply those principles to section 3 of Law 11 of 
1893, always bearing in mind that tbis law is a strictly penal one. 
Section 3 says : " Contravention of this section shall be punished." 
That is to say, the Volksraad declares that it wishes to make a 
certain something punishable, and that something is a contra- 
vention of section 3. Tbe section, however, does not say in what 
or of what tbe contravention consists. It merely re-affirms in 
somewhat more extensive terms the principle already laid down in 
section 19 of the Grondwet, viz., tbe responsibility of the printer 
and publisher for any defamatory matter appearing in his news- 
paper, nothing more. Has, now, the Yolksraad intended that the 
denial of this responsibility shall be punished ? Or has it intended 
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1885 that a non-observance of the obligation to see that nothing libellous 

Hess shall appear in his paper shall subject the printer and publisher to 

„, ^- nunishment ? To give an afErmative answer to this latter question 

The State. J^ ° . . , . , . , p i Ii ■ 

is to insert something in the section which is not touna therein. 

Kotze, C.J, j^ jg ^^ declare the intention of the legislature from what it 
probably intended to say but did not say. But this would be 
contrary to the rule that the legislative intent must appear from 
the words actually used, and not from what the legislature intended 
to say but did not say; a verbis legis non est recedendum, more 
especially when we remember that we have here to deal with a 
penal section or statute. The ease falls within the principle 
mentioned by Winsoheid (par. 21) and other authorities. Conse- 
quently I am of opinion that section 3 creates no offence, and that 
on this ground the conviction must be quashed. 

It will not be necessary now to say anything on the third 
objection. I, however, feel myself compelled to make a few 
observations on the manner in which the prosecution in this case 
has been conducted. The prosecution was instituted in the name 
of the State in order to clear the reputation of one of the members 
of this Court, and so to maintain the honour and dignity of the 
Coxirt and of this Republic. It is to be regretted that this was not 
carefully borne in mind in the conduct of the case. The Judge' 
who had been attacked was not called as a witness for the State. 
After the defendant had pleaded justification an amendment of 
the indictment was asked. The judgment of the- majority of the 
Court in the case of Gaiif v. The Modderfontcin Company was 
wrongly stated to the jury, and rebutting evidence was called to 
refute what had never been laid before the jury by the accused. 
All this is greatly to be regretted. It was unfair to Mr. Justice 
de Korte, undignified towards the Court of which he is a member, 
and unfair towards the accused. That Mr. Hess failed to prove 
his charge of partiality against Mr. Justice de Korte clearly 
appears from the evidence. The appellant, owing to the peculiar 
position in which he found himself placed, was obliged to conduct 
his appeal in person ; hence the Judges who sat in this appeal have 
shown themselves as considerate as possible towards him. Still I 
cannot approve of the manner of his attack upon Mr. Justice de 
Korte. It is, indeed, desirable and right that the people should 
carefully scan the proceedings of the High Court of Justice, an 
institution of such great moment to the liberty and security of 
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the citizens ; but this will test be attained by having the alleged ^^^^ 
misconduct on the part of the Judge investigated and redressed in Hess 
accordance with constitutional usage and the law of the land. t^j, STiiu. 



Ameshoff, J. : In the Circuit Court held at Johannesburg, Henry 
Hess, the editor and publisher of a certain paper called The Critic, 
was charged with contravention of sect. 3 of Law 11 of 1893. The 
presiding Judge then reserved certain points which were argued 
before the full Court on April 17 last. I have examined the 
appellant's objections to the sentence passed upon him as far as 
was necessary. I, however, considered no further arguments 
in the case until I had come to the conclusion that the presiding 
Judge had rightly reserved certain points. The first question that 
presented itself to me for consideration in reading the indictment 
was with regard to the objections made to the wording of sect. 3 
of Law 11 of 1893. For this reason I shall discuss that point first, 
although it was not the first point discussed during the argument. 
It was then argued that the wording of sect. 3 creates no crime, 
and reliance was placed upon the maxim nullum crimen, nulla 
pmin &%ne previa lege pcenali in asking that the indictment should be 
quashed. But before I proceed to an examination of this point, I 
wish, as far as necesary, to discuss how far a Judge in interpreting 
the provisions of an article of a statute must confine himself to that 
article and not take into consideration the whole statute. In the 
Digest (1. 3. L 21 ff De Leg.) we read : "/» civile est nisi tola lege 
perspecta una aliqua particula ejus proposita judicare vel respondere." 
This is also the common rule of interpretation. The presump- 
tion, however, is that the section requires interpretation because of 
its vagueness or ambiguity, and not because it is wholly incapable 
of being interpreted. With respect to the latter case. Professor 
Opzoomer, in his note on sect. 14 of the Wethoudende Alg. Bep. 
der Wetgeving van bet Koningryk, draws a sharp distinction 
between the civil and the criminal law. " In civil cases," he says, 
" a Judge must base his decision on the principle of the law, and 
must accept that view which logically and of necessity follows 
from such principle. If he cannot follow this method, he must 
have recourse to what is indicated by sound reason and equity. 
The exact wording of the law may escape the Judge, but he must 
never lose that instinctive knowledge of what is right, which will 
coincide most closely with the law under which it has grown and 
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1895 developed. Justice was administered before laws were made, and 

Hess the making of laws has not destroyed the older and natural source. 

rp g In criminal cases the Judge must also, under like circumstances, 

decide in accordance with justice : and, if necessary, discharge the 

mes^ , . ^Q(,^gg^_ j^jj^ jjQj,g ]^g must never be carried away by prejudice, 
even if he should be tempted to do so in order to comply with the 
requirements of the system of law and his own consciousness of 
what is right. Crimes and their punishments must be clearly 
defined by the law, otherwise they can neither be acknowledged 
nor applied." Dr. J. H. de Sitter, dm-ing his lifetime Judge of 
the Divisional Court of Sneek, expresses himself in similar terms in 
the course of an article " Over Bxtensieve Interpretatie en Analo- 
gisohe Wetstoepassiag in Strafzaken " which appears in Vol. 1, 
p. 12, of the " Nieuwe Bydragen voor Eechtsgeleerdheid en Wet- 
geving." There he says : The Judge would lay himself open to 
the reproach of placing himself above the law, and of exceeding 
his powers, if he distorted the positive provisions of the law on 
grounds based on something outside the law, and therefore not 
binding upon him, no matter how accurate his deductions might be ; 
or if he conceded, as a quasi authentic interpretation of the law, an 
amending or extending authority to the history of the particular 
law, to the conditions under which it was passed, and to the 
declared opinions of the members of the legislature, in so far as all 
these were inconsistent with the law itself. And so, it need hardly 
be said, where equally forcible arguments may be advanced in 
favour of different interpretations of an enactment, or where the 
applicability of a certain article does not clearly appear, the non 
liquet must go in favour of the accused, not on account of a 
mistaken notion of favour, but because it is unjust to punish a 
deed the criminality of which is not distinctly and convincingly to 
be gathered from the law itself — in duhio pro reo. 

I have merely cited these authorities by way of supplementing 
those quoted by the Chief Justice in his judgment. As to what 
may be the duty of the Judge in criminal oases, when he is 
confronted with the possibility that a clause of a law may be 
interpreted in two ways, or when there is any obscurity about it, 
I am of opinion that when, as in the present case, the Judge is 
asked to give effect to a clause of a law which is neither indefinite 
nor ambiguous, but which must be regarded as incapable of being 
given effect to, it is his duty not to follow the ordinary rules of 
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interpretation, tut to take the clause by itself and to decide upon it, 1895 
and to discharge the accused ; otherwise the Judge would constitute hess 
himself a law maker, and this he must above all things avoid. ^• 

Reading sect. 3 of Law 11 of 1893 carefully, I can come to no 

other conclusion than the one accepted by the Chief Justice in the "^^ ' 
judgment he has just delivered. It is clear that the wording of 
the section is defective. It is not the Judge's duty to supply what 
is wanting: this he must leave to the Volksraad. I am therefore of 
opinion, deciding upon this point, that the conviction must be 
quashed. It is consequently unnecessary for me to discuss the 
other points raised. 

In continuation of my remarks made during the hearing of the 
case, I wish to add the following observations to my judgment. 
I said that I was dissatisfied with the manner in which the prosecu- 
tion had been conducted. The State Attorney appears to have 
placed himself in, what I may call, the objective position of being 
nothing more than an official charged with a criminal prosecution. 
A complaint is submitted to him ; he then, after a preliminary 
examination has been held, decides whether there is in his opinion a 
prima facie case; and then he endeavours to obtain a conviction, 
confining himself strictly to the terms of the complaint. Even 
if the person aggrieved should be none other than Mr. Justice 
de Korte, and the learned Judge should wish to vindicate his 
character, these are considerations which are quite outside the 
complaint lodged, and the State Attorney has no concern with 
them. When the State Attorney takes up such a position, his 
actions are clear, and they are correct; but in this case my 
opinion diverges from his. The State Attorney is, under present 
circumstances, recognised by the Court as head of the Bar ; and even 
though his ofiice may not require him to discharge the duties of a 
statesman, yet his duties border upon those of a statesman. That the 
present State Attorney takes this view of his duties, and that all 
State Attorneys in South Africa share it, is shown by the reports, 
if they are correct, (I have my information from the newspapers 
only), of the recent conference held at Bloemfontein. Now, as head 
of the Bar he knew (I rely on Mr. Leonard's remarks made during 
the hearing of the case) that the Bar viewed with very deep 
regret the attacks upon Mr. Justice de Korte : it need hardly be 
said that the Bench shared that regret. As a statesman, the 
State Attorney might have realised that the attacks on the High 
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1895 Court, although only made on one member of it, very severely 
Hess injured the good name of the Eepublic, and still has that effect. The 
innuendoes in the articles referred to are clear, and the injury 
which they must do apparent. When, therefore, the Judge who 
was attacked came to the conclusion that the limits of his patience had 
been reached, and that duty compelled him to take action, and he 
offered to assist the State and the High Court, then the State 
Attorney should not have limited his power of action in the 
manner he has now done. He ought to have taken full advantage 
of the opportunity offered to him, as well by the Judge, as by the 
accused by his plea of justification. He ought to have done his 
duty to the State by vindicating its honour. He ought to have 
discharged the duty towards the Court and Bar of rescuing it from 
a false position and replacing the indispensable confidence that had 
been impaired. I have said that I would have gladly seen the State 
Attorney personally in Court. I know that he cannot be here 
to-day. I should prefer to have made my remarks in his presence 
and to have given him the opportunity of reply. Should he desire 
to do so, it is always open to him to make an application to the 
Court. 

For a second reason also I regret that the case has been disposed 
of in this way. Mr. Hess has said that he has discharged a public 
trust, and that he would prove this. I am unable to express an 
opinion as to that ; but 'when I consider that Mr. Hess, as appears 
from the record, summoned as witnesses for the defence all the 
bank managers in Johannesburg, and that another and more 
certain and worthier way was open to him to demonstrate that he 
was carrying out a public duty, the suspicion arises within me that 
Mr. Hess was desirous of making use of the Court for the purpose 
of finding out whether what he had written was true. Should this 
be the case, then Hess's articles are contemptible and more 
criminal than ever could be met by Law 11 of 1893. As this 
suspicion arises in my mind, it may possibly also exist with others. 
It was Hess's clear right to seek to justify his conduct. Further, 
I am not satisfied with the manner in which Hess treated Mr. 
Justice de Korte during his cross-examination, if his own report 
thereof is correct. The impression seems irresistible that Hess, 
making use of his peculiar position, which necessitated the greatest 
latitude being allowed him by the presiding Judge, gave the public 
a cheap exhibition of the most unsavoury character. Hess should 
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Hot have forgotten that, up to the moment when he was ahle 1895 

to prove the truth of his articles, Mr. Justice de Korte was entitled hS 

to the respect due to his position, „ ':■ 

■^ • The State. 

JoRissEN, J. : In this ease the appellant was found giiilty in the ™ ^^ ° ' ' 
Court helow of libel and sentenced to two months' imprisonment. 
At the hearing of the case in the Cu'cuit Court at Johannesburg, 
three exceptions or objections were raised by the accused, all of 
which were dismissed by the presiding Judge : thereupon they were 
either reserved or an appeal noted against the decision. In the 
course of the argument on the different points before the full Court, 
the accused more particularly submitted for consideration the three 
following points : — Firstly, that he, having been charged with the 
contravention of a certain law, namely, Law 11 of 1893, contended 
that this law not having been published three months previously, 
and not having been declared, in terms of sect. 12 of the Grondwet, 
to be a law which did not admit of delay, such law, although it had 
been duly discussed, passed, and published, yet, owing to the absence 
of this declaration of urgency, is no law, and the appellant cannot 
be prosecuted under it. Secondli/, in case the Court should be satis- 
fied that this law was brought into being with due regard to all 
constitutional requirements, and that therefore it is a valid law, 
then the appellant submits that he cannot be charged, as he is 
charged in the indictment, with contravening sect. 3 of that law ; 
for that section does not establish or create any crime, but simply 
provides a punishment for certain oilences. Thirdhj, the appellant 
alleges that during the hearing of the case irregularities of such a 
nature took place that he was deprived of the opportunity of 
defending himself properly, or at least of showing that he was not 
actuated by any personal malice ; that he was thus prevented from 
demonstrating to the jury that, in case they should find him guilty, 
it was their duty to recommend the Judge to impose a punishment 
of a merely nominal nature. The appellant appeared in person, 
and submitted his defence to the Court with great ingenuity and 
ability. In my judgment I desire, however, to depart from the 
exact order of the argument followed by the appellant. Logically 
his second exception ought to stand fii'st. In this prosecution, 
instituted by the State on the ground that a crime has been com- 
mitted, the first question naturally is — Is the indictment framed in 
accordance with the provisions of the law ? Should this prove not 
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1895 to be the case, the Judge -will not proceed to the consideration of 

Hes3 other interesting constitutional questions, which are quite inde- 

™ ^" pendent of this first and weighty point ; and he need also pay no 

attention to the alleged irregularities during the conduct of the 

orissen, . ^^^^^ j£ ^j^^ indictment fails to satisfy the requirements of the 
law, then of course both the finding of the jury and the resulting 
sentence must be set aside. The indictment charges Henry Hess 
with the contravention of sect. 3 of Law 11 of 1893. To this the 
exception was taken that the facts alleged in the indictment disclosed 
no crime. In support of this exception, the accused submitted (1) 
that the said section establishes the responsibility of editors and 
publishers for the contents of their publications ; (2) that it pro- 
vides a penalty ; (3) that it does not attach this penalty to the 
publishing of libellous articles but to the contravention of this 
section itself ; that no other meaning can be attached to the section 
than that the editor or publisher who denies his responsibility for 
the contents of his publications shall be punished. Quod est 
ahsurdum. 

When this exception was submitted, the Acting State Attorney 
admitted that sect, 3 of Law 11 of 1893 had been very badly 
drafted, but said it must be interpreted according to the intention 
of the legislature ; and that in any ease the accused had been guilty 
of a Common Law ofEence — slander or libel — and could therefore 
be punished. The Judge presiding in the Circuit Court expressed 
himself to the same effect. It is therefore necessary to examine 
the section closely. It reads as follows : " The printer . . . and 
publisher of a newspaper, book, pamphlet, or any other printed 
matter contaiaing articles inciting to riot or sedition, or containing 
defamatory or slanderous attacks on anyone's character, shall be 
responsible for the same, and shall upon contravention of this 
section be liable to imprisonment for a term not exceeding twelve 
months with or without hard labour." The indictment charges 
Henry Hess with contravening sect. 3 of Law 11 of 1893 in that 
he published a libellous article directed against Mr. Justice de 
Korte. The appeal by the appellant to the Court to interpret the 
law strictly, and not to give effect to the intention of the legis- 
lature when such intention is in conflict with the words actually 
used, is reasonable, and particularly so in criminal cases. It is, 
moreover, the established practice in this Court which is always 
followed. Numerous indictments have been set aside on this 



The State. 
Joriasen, J. 



OF THE SOUTH AFRICAN KEPUBLIC. 127 

ground. Indeed the law as laid down in sect. 24 of the Criminal 1895 
Ordinance of 1864 (Codex, p. 444) provides that " the indictment hess 
must contain the name of the accused and the crime or crimes 
. . . described under the names and in the terms provided by the 
law for every kind of crime," and further requires " strict accuracy 
in the legal description of the crime." In an appeal case heard 
during last year {Kierie v. The State) the Chief Justice said : " An 
omission to allege in the indictment a really material element 
of the alleged crime must be regarded as an irregularity of such a 
serious nature that the Court is in duty bound to take cognizance 
of it." It is true that in this case it is perhaps less a question 
of the omission of a material element than the non-observance of 
the requirements of the ordinance, " description of the crime under 
the name and in the terms provided by the law for every kind of 
crime." It is a generally observed rule in all civilized communi- 
ties, to interpret the provisions of criminal statutes strictly according 
to the letter. I cannot put it better than in the words of a French 
criminal jurist : — " The very nature of penal statutes shows clearly 
that the Judge does not in applying them enjoy the freedom of 
interpretation which he daily uses in civil cases. The very nature 
of penal statutes shows clearly that everythiag thereia must be 
Kterally interpreted, and that one should not interpret the provisions 
of a law against the suspected or accused by an extensive interpre- 
tation, perhaps deduced from an old or another statute." (Boelard, 
Lecons de droit criminel par Helie, Paris, 1878, p. 1.) How can it 
be otherwise? "No act is punishable except by virtue of a previous 
provision making it punishable." This is laid down both by the 
French Code Penal and the Nederlands Wetboek van Strafrecht. 
Van der Linden (bk. 2. par. 3, p. 199) lays down the same 
principle in clear terms : " Every crime presupposes the existence 
of a law." A wrong-doer is prosecuted, not because he may 
possibly have done something which one might be able to describe 
as criminal, but because he has contravened a specific law. The 
prosecution must therefore describe the nature of the crime in the 
words of the law. To omit to do this is "an irregularity of a serious 
nature." There is another consideration which makes it the duty 
of the Judge to construe the section in question with great strict- 
ness. The appellant has rightly pointed out that Law 11 of 1893, 
which strikes at the liberty of the press, is in conflict with the pro- 
visions of the Qrondwet. Sect. 19 of the Qxondwet states plainly, 
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1895 « Liberty of the press is granted, provided the printer and puhlisher 

Hess remain responsible for all publications which are libellous, 

rp g insulting or defamatory matter." In 1871 the Yolksraad added 

_ to this provision certain punishments, at the same time enacting 

rissen, . q^^^ ^^^^^ -^g ^^^ g-, ^£ ^j^^ gj^ Ai-ticles should be repealed (see 

Code, p. 696). The Yolksraad enacted that whoever "should be 
proved guilty of the crime of libel or slander, whether verbal or 
written, shall be punished by a fine not exceeding 50/., or, in default 
of payment, by imprisonment for a term not exceeding three 
months, this punishment being independent of the claim which the 
injured party may have for damages under the existing law." 
This existed here until 1893. Then the Yolksraad saw fit to limit 
the freedom of the press. This can be done in two ways (C. W. 
Opzoomer, Staatsrechterlyk Onderzoek, p. 160) : firsthj, by preven- 
tative measures, e.g. by giving the Government a certain control by 
means of a censorship, &c. ; and, secondly, by punishing offences 
committed by journalists more severely than those committed by 
other persons. In the latter case joiirnalistic offences are taken 
out of the ordinary rule of the common law and made the subject 
of special legislation. There can be no doubt that special legisla- 
tion of this nature was intended, and actually introduced by 
Law 11 of 1893. 

The punishment provided by sect. 3 of this law is a departure 
both from the rule laid down in the Ga-ondwet and from the pro- 
visions of the Yolksraad Eesolution of 1871, and it directs the 
judge to punish offences by the press with imprisonment, and with- 
out the option or alternative of a fine. Taking this into cai'eful 
consideration, it is imperative that art. 3 of the much-discussed 
Law 11 of 1893 should be interpreted as strictly as possible. 

Now it is clear that whatever the legislature may have intended, 
it did not in this particular section describe any crime or create 
one, but confined itself to providing the punishment for crimes 
which it assumed were punishable by other laws then existing. 
Section 3 is nothing more or less than an alteration or increase in 
the severity of the punishment for crimes that are elsewhere 
described, and which are here merely catalogued. They are not 
defined and not described ; they are not, to use the words of sect. 
24 of the Ordinance of 1864, " specified under the names and in 
the language which the law provides for every kind of crime ; " 
they are not set forth with a " strict accuracy in the legal definition 
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of the crime." In a word, the section is an addition to the- existing 1895 
laws which it does not replace. ^^g 

The legislature ought not to have overlooked this, and ought to ^■ 

have realized, that it is not sufficient in charging a person with an 

offence merely to mention the offence hy name without adding a full J°™sen, J. 
description of the crime. Can this section be contravened ? I am 
obliged to answer this question in the negative, with one reservation. 
If the section creates any crime at all, it is solely the crime of a 
denial of his responsibility on the part of the printer or publisher 
for matters published by him. But this is not what the appellant 
was charged with. In such a case could justification be pleaded ? 
I doubt it. In the present instance, I rejoice that the accused was 
in a position to plead justification, because it is abundantly clear 
from this that he was being prosecuted, not for a contravention of 
sect. 3 of Law 11 of 1893, but for committing the crime of libel 
under the common law. But the indictment did not charge him 
with this offence, and the exception taken by the accused, now the 
appellant, must be sustained, and consequently the verdict of the 
jury and the sentence must be set aside. In conclusion, I wish to 
make the following observations, which I wish, with all earnestness, 
to submit to the careful consideration of the legal adviser of the 
State, and which I at the same time offer with all deference. In this 
case, in which a person was convicted, and in my opinion rightly 
convicted, of libel, the proceedings must be set aside on account of 
a technical error on the part of the prosecution. Under the system 
of procedure followed in this country this now finally concludes 
the matter. In other countries when such mistakes or irregu- 
larities occur — I am not now discussing the point decided by me — the 
procedure is different. For instance, in France or HoUand, the 
law recognizes the valuable procedure known as cassafie, which is 
totally different in principle from appeal. It would be desirable 
that a similar form of procedure should be introduced here, to 
prevent wrongdoers from escaping not through the failure of proof, 
but simply and solely on account of technical mistakes. It is not 
to the public interest that crimes should escape punishment in this 
manner. 

Appellant's conviction was set aside. 

Appellant's attorneys : Van Boeschoten and Lorentz. 

o.ii K 
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Cora,n: T. G. HUGHES 
KOTZE, C.J. ^,. 

AMESHOFF, J. 

MORiCE.J. THE STATE. 



AET. 25A OP LAW 13 OF 1892. 

In mentioning and setting out in the summons tJie section of a law which has 
teen contravened, it is not necessary to mention a penalty which is referred 
to in that section, hut is provided in another section of the law. 

The appellant, a licensed dealer in liquor, was sentenced before 
the Landdrost of Middleburg for contraTention of sect. 25a of Law 
13 of 1892, for baving on the day mentioned (17th of January, 
1896) sold in his canteen, known as the President Hotel at 
Middleburg, strong and intoxicating liqiior to a native Salie, in 
the service of 0. 0. Weeber, without the said Salie having the 
written consent of his master or of the lawful representative of the 
master. 

Sertzog, for the appellant, contended that the summons, as above 
quoted, was not in order, as the penalty for the contravention of 
the said section was not mentioned in the summons. 

The Court, without calling upon Coster for the State, held that 
the objection was unsound and dismissed the appeal. 

Attorney for Appellant : A, Boux. 
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A. MOSES Coram: 

^_ EOTZE, C.J. 

AMESHOPF, J. 

THE STATE. morice, j. 



SUB-SECT. 1 OF SECT. 1 OF LAW 13 OP 1892. 

If a person is charged xoith having sold ligiior without a licence, the persons to 
whom the liquor has ieen sold mvxt he mentioned in the summons, or other- 
ivise the summons is had. 

This was an appeal from a judgment of the Landdrost of 
Bloemhof, by which the appellant was found guilty of having 
contravened sect. 1 of Law 13 of 1892, "in that he on or about 
the months of May, September and December, the exact dates 
being to the prosecutor unknown, in the year of our Lord 1894, 
and in the Bar, formerly known as the Masonic Bar, and lately owned 
by him, did unlawfully and wrongfully keep liquor therein for the 
purpose of selling the same, and did sell strong and malt liquors 
to various persons withoiit being provided with the licence men- 
tioned in sect. 3 of Law 13 of 1892." 

The accused took exception to the summons on the grounds 
that— 

(a) The names of the persons to whom the liquor was alleged 

to have been sold were not mentioned in the summons. 

(b) More than one contravention was charged in the summons, 

and the accused could not be so charged in one and 
the same summons. 

Cloete and Dickson for appellant. 

Coster for the State. 

The Court held that the names of the persons to whom it was 
alleged that the liquor had been sold ought to have been mentioned 
in the summons. 



The appeal was therefore allowed. 

Attorney for Appellant : O. Ueckermann. 

k2 



1895 
5 June. 



132 



OFFICIAL EEPOETS OF THE HIGH COUET 



Coram : 
KOTZE, C.J. 
JORISSEN,j. 
MOEICE, J. 

1895 

• . ' 

11 June. 



THE NATAIi BANK 



MARTINIS & CO. 



NOTAEIAL BOND— EBGISTRATION OV—TBADITI0-PIGNU8 
PiJ^rOiJiraf— PEEFEEENCE. 

Tradition of pledged movables takes place only when the pledged articles are 
actually placed in the possession of the pledgee — A pignus prEetorium on 
movables is preferent to u right of pledge obtained by a notarial bond of 
prior date if the pledged articles remain in the possession of the pledgor — 
Registration of a special notarial bond does not constitute a delivery of the 
pledged articles ; nor is registration of a notarial bond in itself to be 
regarded as notice of the pledge. 

This was an appeal from the judgment of the Landdrost of 
Standerton. The facts appear sufficiently from the judgment of 
the Court. 



Wessels (with him Salter), for appellant: Is a creditor who has 
a pignus prcetorium on the moveable goods of the debtor preferred 
to the holder of a special registered notarial bond of prior date on 
the same goods ? In the present case the Natal Bank held a 
special bond on certain moveables, consisting of waggons, horses, 
harness, &c., and belonging to Shire and Dumat, railway con- 
tractors. The bond was notarially drawn and duly registered. 
The respondents had obtained judgment against Shire and Dumat 
in satisfaction of which the Messenger at Standerton attached 
certain goods which were pledged to the bank. The Natal Bank, 
as special bondholders, opposed the execution, but the Landdrost 
dismissed their application for the setting aside of the arrest on 
the ground that there had been no due delivery of the articles 
mentioned in the bond. The appellant contended that there had 
been due delivery, but that if the Court was of opinion that the 
evidence did not prove this, the registration of the special bond 
over the goods in question was equivalent to traditio, or, in any case, 
to a notice that such a bond existed and that consequently the 
bondholder had a preference, even if the articles had remained in 
the possession of the debtor. 
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Curlewis, for respondents, said that it had often heen decided 1895 
that a pignus prcetorium was preferent to a notarial hond of prior natIlBaot: 
date when the pledged articles were found in possession of the „ *"• 
debtor, even if the bond was registered, and referred the Court to & Co. 

The Natal Bank v. Moller (1 Off. Eep. Tr. p. 78) ; Eeet v. Dell (Kotze, 

1881 to 1884, p. 126) ; Meyer v. Botha and Hergenroder (Kotze, 
1881 to 1884, p. 55). 

Cur. ad. -vult. 

Postea. 19th June. 

Kotze, C. J. : This is an appeal from a judgment of the 
Landdrost of Standerton. Martinis & Co. had obtained a judgment 
against Shire and Dumat, who jointly carry on the business of 
contractors, &c. On the 25th January, 1895, the messenger 
attached, in execution of the said judgment, certain articles, such 
as a spider, harness, waggons, Scotch carts, horses, mules, and six 
iron buildings. The Natal Bank opposed this attachment, and 
relied upon a certain bond for 20,000/. passed by Shire and 
Dumat in favour of the bank in August, 1894. In this bond, 
which was duly registered, Shire and Dumat specially pledged to 
the bank as security for the debt, infer alia, all their right and 
title in the rolling stock, tools, material, timber, and articles used 
or which could be used by them in the prosecution of their business 
as contractors, &c. On the 24th November, 1894, the bank 
instructed one AUsopp to take and remain in possession, on behalf 
of the bank, of the articles pledged under the bond, to wit, the 
rolling stock (including live stock), tools, building materials, &c. 
The bank alleged that, at the time the attachment was made, it 
was, through Allsopp, in possession of the articles pledged. The 
Landdrost was, however, of opinion that the property attached 
was found in possession of the debtors, Shii-e and Dumat, and 
decided in favour of Martinis & Co. Against this judgment the 
bank now appeals on two grounds. 

It was argued, on behalf of the bank, that when the attachment 
was made the bank was in possession of the property ; and, further, 
in case the Court should be against the bank on this point, that 
registration of a special bond is equivalent to delivery, or at least 
operates as notice of the existence of a bond in favour of the bank, 
and thus renders the pledge valid against everyone whomsoever, 
even should the articles pledged be found in possession of the 
debtor. 
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1895 With regard to the possession of the property at the date of the 

Natal Bank attachment, "we are of opinion that the Landdrost came to a correct 

Maetini conclusion. The evidence of Mr. Allsopp is conclusive on this 

& Co. point. He states : " When I came to take possession of the 

KotzdTc.J. goods " (that is, to take them over), " I gave notice to Mr. Shire. 

He showed me the articles and counted them. The hank had 

possession of the goods when they were attached (by the Messenger) . 
The things were attached in Shire and Dumat's camp. I was not 
there when the things were attached by the Messenger. I swear 
that I took possession of the things. I consider that possession is 
established by going round and seeing the things and then leaving 
them in the hands of Shire and Dumat. I consider this was 
sufficient under the bond." 

It has been laid down in a series of eases in this Court, beginning 
with Reid v. Lee (Kotze's Eep. 1877—1881, p. 130) and ending 
with Moller v. The Natal Bank (1 Off. Eep. p. 78), that a pignus 
prceiorium on moveable property is preferent to a pledge granted 
by a notarial bond of prior date if the goods pledged are found in 
possession of the pledgor or debtor. In the present instance the 
bank cannot be said to have been in possession of the property. 
What has been stated by Mr. Allsopp to have occurred constitutes 
no possession of the property by him on behalf of the bank. The 
articles were merely inspected by him, an inventory thereof made, 
and they were left in possession of the pledgors and debtors. Shire and 
Dumat. Grotius, in the well known Consultation No. 174 (Holl. 
Cons., Rotterdam Ed., vol. III.), says, in sects. 2, 4 and 5, that the 
goods pledged must be placed realiter in the hands of the pledgee, 
which does not occur when they remain in the hands of the debtor ; 
" zander dat het eenige considerafie meriteert dat de eigenaar seydt dat 
hy de goederen zal gehruiken precario, ofte tot toederzeggen van den 
2xrsoon, die hy daardoor toil verseekeren, alzoo dat geene terhand- 
stelling kaii genoemt zyn." In Keet v. Dell (Kotze's Eep. 1884), 
it was stated in a schedule annexed to the bond that the goods 
were taken possession of by one Juta on behalf of the pledgee. 
The debtor, however, remained in possession of the articles pledged, 
and this Court decided that under the circumstances there was no 
proper possession of the articles by the pledgee, and that therefore 
the pignus prmtoriwn must have preference. So, also, in the later 
case of Moller v. The Natal Bank, it appeared that the bond con- 
tained a clause to the effect that the debtor had given possession of 
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the property pledged — a cart and a -waggon— to the pledgee. A 1895 
deed of cession was also entered into by the pledgor declaring, Natal Bake 
inter alia, that the waggon and cart had heen transferred to the ji^^tinis 
pledgee (the Natal Bank) ; and one James Blyth, acting for the & Co. 
bank, declared, in a note attached to the deed of cession, that he Kotze C.J. 

had received the articles for and on behalf of the Natal Bank. 

It appeared, however, from the evidence that the waggon had 
always remained in possession of one Penning, in the name and on 
behalf of the pledgor and debtor, and at the date of the sheriff's 
attachment was being used for the purposes of the joint business of 
Penning and the pledgor. This Court was of opinion on these 
facts that, although the pledgee, after the delivery of the articles 
pledged, might allow the debtor to make use of them, he did so at 
his own risk, and should it happen that the things were attached 
while they were in the possession of the pledgor or debtor the 
pignus prmtorrum would have preference. 

In Mangold Bros. v. JSskell (3 Juta, 48), the facts were nearly 
the same as in this case, and there the Court also laid down that 
the j^ignus prcetorium must be preferred. And in Guesl v. Le 
Soex's Trustee (5 Juta, 119), to which reference was made during 
the course of the argument, the question was one of preference 
between a prior general bond and a subsequent special bond. 
The answer to this question depended on the further question 
whether the holder of a special bond of later date had obtained 
due delivery and had remained in possession of the property 
pledged. It was proved that the holder of the special bond had 
obtained delivery, and, subsequently, after the goods had remained 
in his possession for a short time, had re-delivered them to the 
pledgor. The Court rightly came to the conclusion that there 
had been no bond fide delivery, and accordingly gave judgment 
in favour of the general bondholder. 

In the present instance we can come to no other conclusion than 
that there has been no due delivery of the goods into the possession 
of the bank. But it is argued that the registration of a special 
bond is equivalent to a delivery of the articles pledged. Such a 
contention is wholly opposed to the rule of our law, mohilia non 
liahent sequelam, and is also contrary to the decisions in Keet v. 
Dell, Moller v. The Natal Bank, Mangold v. Eskell, and Cruest v. 
Le Roex's Trustee. ln\I>iering v. Funiey (1 Lam-. 112), it was 
contended that registration of a bond is equivalent to tradition. 
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Kotze, C.J. 



1895 The Cotirt at Kimberley appeared, however, to have attached no 
Natal Bank weight to this argument, since it gave judgment iu favour of the 
creditors who had obtained ajngnus prcstorhim over the goods. So, 
also, Grotius says, in Consultation 174, n. 3, that in this respect 
there is no difference between a general and a special hypothec. 
Still less, for the same reason, can the registration of a bond 
without more be looked upon as a notice of the pledge. Hegistra- 
tion in the public registry of the country may, for certain purposes, 
be equivalent to notice ; but for such notice to bind a person in 
whose favour an alienation of the property pledged has taken place 
and to whom possession has been given, and thereby to take the 
case outside the rule, mohilia non liaheni sequelam, it must clearly 
appear that in some way such person had actual knowledge of the 
bond or pledge. (Of. Meyer v. Botha and Mergenroder, Kotze's Eep. 
1882; Keet v. Bell; Grot. Cons. 174, n. 8.) 

We are therefore of opinion that the appeal must be dismissed 
with costs. 



Appellants' attorneys : De Villiers and Ueckermann, 
Respondents' attorneys : Booth and Wessels. 
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MAGDALBNA BOTES 



«?. 



THE NETHERLANDS SOUTH AFRICAN RAILWAY 

COMPANY. 



LIABILITY FOE DAMAGE— CONTEIBUTOET NEGLIGENCE. 
The facts in this case were the following : On the 5th of December, 
1894, Wietse Lourens Botes, the husband of the plaintiff, was run 
over by a train coming from Johannesburg at Elandsfontein, at 
the spot where the main road from Heidelberg to Natal crosses 
the railway between Elandsfontein and Johannesburg. The 
plaintiff ascribed the accident to the negligence of the engine 
driver, who, it was alleged, failed to blow his whistle in time and 
was driving at too high a speed, with the result that Botes did not 
hear the train approaching in time enough to enable him to get 
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out of the way, as otherwise he might have done. She claimed in ^*^^ 
consequence 10,000/. as damages. Botes 

The defendant denied that there had been any negligence on its netheelands 
part, and, as a special plea, alleged that the accident was due entirely S. A. Rt. Co. 
to the carelessness and recklessness of Botes himself. 

It appeared from the evidence that the train was travelling at a 
considerable speed, but that the engine driver, when about 250 
metres from the signalling station at Elandsfontein, blew his 
whistle for about a minute, and that the railway line crossed 
the main road to Natal, just at that signalling station. Several 
witnesses also stated that a train coming from Johannesburg could 
be seen 450 to 500 yards from the crossing of the road and the 
railway line. It also appeared that Botes, who was riding a horse 
and driving some oxen before him, had stopped in the road at a short 
distance from the crossing before the train whistled, but that his 
oxen had gone on and were on the line ; that Botes then, 
probably fearing that his oxen would be run over, set his horse 
going and drove his oxen on ; that thereupon the engine driver, 
who then found himself within about 20 metres from the deceased, 
put on the vacuum break and whistled, but that Botes, instead of 
going back, tried to get across the line with his oxen. In the 
•meantime the oxen got across the line, but Botes, whose horse 
jibbed or was frightened by the approach of the train, and who 
was consequently not able to get out of the way in time, was 
caught by the train and killed. The engine driver stated that, as 
the train was composed of thirty-three trucks and one passenger 
carriage, and was going down an incline, it was impossible 
for him to stop it sooner or to travel at a slower speed than he was 
doing. 

Meyer, for plaintiff, argued that the evidence disclosed negligence 
on the part of the defendant company. The defendant was boimd 
to take precaution, for the engine driver himself admitted that at 
the place where the accident took place he was unable to go at a 
slow speed on account of the down gradient. The company, 
however, had failed to take due precaution, and it was therefore 
the fault of the company that an accident occurred. If, for 
instance, the company had taken proper care that the crossing at the 
place where the accident happened should be closed, then the oxen 
would not have been able to go over the line when the train was 
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1895 approaching, and it would not have been necessary for Botes to 

■Q^B ^'^^ ^^7 ^^^ ™ order to save his property. He denied that 

'■■ Botes had gone to work in a careless manner. In support of 

S. A. E,T. Co. the claim he quoted PoUock on Torts, 2nd ed. p. 204 ; Maclaren v. 

The Consolidated D. M. Co., 5 Laui-ence's Eep. p. 202. 

Wessels (with Coster and Lohman), for the defendant: The 
evidence clearly shows what happened. Botes saw the train 
approaching — at least, he heard it whistle, for the witnesses aU 
state that he stood still on the road when the train whistled. The 
oxen which he had with him went on, and Botes, who was evidently 
afraid that they would be run over by the approaching train, went 
up to them and tried to drive them over the line. He succeeded 
in doing this but at the cost of his own life, for while the oxen safely 
reached the other side of the line, he himself had not time enough 
to cross. The question is not whether the train was travelling at 
too high a speed when the accident happened, but whether Botes, 
when he went on to the line to drive his oxen off, took the risk 
upon himself, and there is no doubt that this was the case. There 
was therefore contributory negligence on his part. The facts in 
this case are the same as in that of Dewey v. London ^ S. W. 
Raihcay, 12 Q. B. D. p. 70, decided by Brett, M.E.., and on appeal' 
by Coleridge, 0. J., 62 L. T. N. S. 665. 

KoTZE, 0. J. : We are of opinion that the plea of contributory 
negligence on the part of the deceased Botes has been sub- 
stantiated. The accident happened shortly after one o'clock in 
the afternoon. The evidence shows that from the crossing a 
train coming from Johannesbm-g can be seen approaching at a 
distance of 500 yards. Had the deceased kept a proper look-out, 
as it was his duty to do, he might have seen the train approaching 
and have kept out of clanger. He did not do so. In principle 
this ease is exactly on all-fours with the case of Daveij v. The 
London 8( S. W. B. Co., and our decision ought to be the same as 
the decision in that case. The Court therefore dismisses the 
plaintiff's claim. 

Attorneys for plaintiff : Booth and Weasels. 
Attorney for defendant : S. H. K. Linghedc, 
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J. P. LE GRANGE 



G. C. DE BEER. 



TBNDEE OF PAYMENT BEFOEE SUMMONS. 

This was an appeal from the judgment of the Landdrost of 
Pretoria. 

The respondent, plaintiff in first instance, had on the 5th of 
May, 1894, lent a sum of 14/. 5s. to the appellant, the defendant 
in first instance, upon a promissory note, without any agreement 
as to interest. In November following, the respondent went to 
the appellant and asked him for the return of the amount paid, 
but as the latter wished to pay him less interest than he thought 
was due to him, he refused to accept anything, but got his agents, 
Niemeyer and Marais, of Pretoria, to send a letter of demand, dated 
the 19th of January, 1895, in which the appellant was requested 
to pay the said amount, with the costs of collection, at their ofiice 
before the 23rd of January following, or otherwise legal proceedings 
would be taken against him "without further notice." The 
appellant did not comply with this demand and was consequently 
sued before the Landdrost. He appeared and tendered the amount 
due, which the plaintiff, however, refused to accept unless the 
amount of the costs incurred were tendered at the same time. 
The defendant refused to make any tender for costs, stating that 
he had tendered the money to the plaintiff in November, 1894, 
and that therefore all expenses incurred since then were caused by 
his refusal to accept the money. The Landdrost, however, con- 
sidered this contention unsound, and ordered him to pay the amount 
claimed and costs, 

F. Krause, for the appellant, agreed that a tender of payment, 
made to the plaintiff in person, before any letter of demand or 
summons had been sent out, released the debtor, even if the 
creditor had put the matter into the hands of an attorney or agent, 
and relied on Welken v. Greef (5 E. D. 0., p. 87). The plaintiff 
himself had admitted that the defendant had been willing to pay 
him, and the non-acceptance of payment by the plaintiff was due 
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1^^^ to his desire to claim too much interest. The principles laid down 
Le Geange in Fi-austaeder v. Sauer (9 Juta, p. 512) were applicahle, and in 
De Beeb ^^^ ^^^^ ^^ ^^^ decided that a plaintiff, owing to whom it was due 

that a sufficient tender had not been accepted, should pay the costs 

of action. 

Lohman, for the respondent, submitted that none of the decisions 
which had been quoted were in point in the present case. In 
Welken v. Greef, the 'Judge said that no proof whatever had 
been tendered that the defendant knew that the plaintiff had placed 
his case in the hands of an agent, so that the only person to whom 
he could make his tender was the plaintiff himself. This was not 
the case here. The appellant had knowledge of the demand of 
Niemeyer and Marais. The case might be put in this way. Every 
creditor can collect the money he claims, either in person, or through 
an agent or attorney. If he employs an agent, and the debtor 
pays on demand, then he must pay the costs. The debtor has 
nothing to do with that. If, then, the appellant had paid when 
he received the demand from Niemeyer and Marais, and if the costs 
had then been claimed from him, he would not have been obliged 
to pay them, and the speaker would not have been in Court to argue 
against the appeal. But this was not what happened. Appellant 
took no notice of the demand, although it clearly stated that if he, 
did not comply with it legal steps would be taken against him. 
He waited until that was done. It could not be said — as was the 
case in Fratisfaeder v. Sauer — that the costs incurred were caused 
by the plaintiff's action. The plaintiff could have acted in no other 
way ; for the defendant by sending no reply led the plaintiff to 
believe that he had to do with an ordinary recalcitrant debtor. 

KoTZE, C. J. : The Court is of opinion that, after receiving 
Niemeyer and Marais' demand to pay the promissory note, with 
interest, it was the duty of the appellant to tender the amount, and 
that, as he did not do so, it is his own fault that he has been sued. 
"We see no reason to interfere with the Landdrost's judgment, and 
we therefore dismiss the appeal, with costs. 

Attorney for appellant : F. T. S. Bulees. 
Attorney for respondent : T. H. L. Findlay. 
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KOTZE, C.J. 
JOEISSEN.J. 



PIGNUS PE^TORIUM—DBLIYEUY—TMAmTIO SYMBOLIC A. 
A pignus prEetorium has preference over a pleJije not followed hy delivery. 

This was an appeal from the Judicial Commissioner of Johannes- 
burg. 

The appellants had obtained judgment against 0. H. Chapham, 
and in satisfaction thereof had caused some furniture to be attached 
and sold. The respondents sued the appellants for the setting aside 
of this attachment, as the goods which had been attached had been 
bought by them from Chapham, and a notarial deed had been 
drawn up, setting forth the transaction. 

In this deed it was provided that Mego should pay 50/. for the 
furniture in dispute ; that Mego, after having taken possession of 
the same, should lease it again to Chapham for 30s. a month ; that 
if Chapham paid back the 50^., with interest, he should re-acquire 
the furniture, but that if he was in default Mego should have the 
right to remove and seU it. 

The Judicial Commissioner held that Mego had become owner of 
the furniture, and therefore released it from attachment. 

Wessels argued that the above-mentioned conditions of the deed 
.of sale sufficiently disclosed the real nature of the transaction. 
Moreover, there had been no actual delivery, as, according to the 
evidence, nothing had taken place, except that Chapham had left 
his house, in which the furniture was found, for ten minutes, and 
handed the keys to Mego. The Judicial Commissioner had held 
that this was a traditio symholica ; but it was evident that he did 
not understand the real nature of a trdditio symboUca. As a fact, 
Mego had taken the furniture in pledge. The question whether 
a transaction is one of pledge or sale does not depend on the 
words used, but on what the real intention of the parties is. 
[Cholwich V. Penny, 5 E. D. C, p. 270.) The cheque given inpay- 
ment by Mego bore the note, " In re Chapham's loan." Stronger 
evidence could scarcely be imagined. As the respondent had not 
received delivery, he could not enforce his pledge against third 
parties. 
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Be VilUers urged that what had taken place complied with the 
requirements of a tracUtio symboKca, and that the transaction was a 
bond fide one. 

[JoRissEN, J. : The question is not, did the parties act bond fide, 
but does what they did, fall within the definition of a sale and 
pui'chase.] 

KoTZE, 0. J., in giving judgment, said that the Ooui-t was of 
opinion that the contract entered into between the appellants and 
Mego was a pledge. Delivery had not been made. It had 
been several times decided, following the principle laid down in 
Grotius (3 Hoi. Consult., Cons. 17 4), thai a pignus prcBtorium ispre- 
ferent to a pledge which is not followed by delivery. {Francis v. 
Savage and Sill, Kotze's Rep., 1881-84, p. 39.) The Court there- 
fore upheld the appeal. 

Attorneys for appellants : Booth and Weasels. 
Attorneys for respondents : Be Jongh and Stegmann. 
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The rand COAL MINING COMPANY, Limited. 



SALE IN EXECUTION— THE MASTER'S COMMISSION. 

Law 5 o/ 1881, ly iMcJi the Master of the High Court is empowered to levy 
certain office fees in cases of insolvency, &c., is not repealed hy Law 8 of 
1883, which contains a full tariff for the Higher Courts of the South African 
MepiMic, (fee. [Statute Boiflc, Kotze's edit., p. 985.) — The Master of the 
High Court cannot claim, vnder the o2nd Rule of Court [Rules and Regula- 
tions of the High Court of the South African Repuhlic), for the State one 
per cent, of the proceeds of land sold in execution, in addition to the two and 
a half per cent, allotted to him in the said section. 

This was an application for the confirmation of the account of the 
sale in execution of the farm " Yan Wyk's Drift," in the district of 
Middleburg, in satisfaction of a judgment for 5,000/. obtained hy 
the applicant against the respondent. The Master of the High 



OF THE SOUTH AFRICAN REPUBLIC. 143 

Court had deducted from the proceeds 1 per cent., under sect. 3 of 1895 
Law 5 of 1881, and 2| per cent, under sect. 52 of the Eules of nat. Bank op 
Ooui-t. s. A. Kep. 

V. 

Rand Coai, 
Cleaver, for the Master, contended that Law 5 of 1881 was still Miotno Co. 

in force, and that the Master was therefore entitled to a commis- 
sion in accordance with the tariff fixed in that law — i.e., 1 per 
cent, on the proceeds. Sect. 52 of the Eules of Court, which gave 
the Master the right to a 2J per cent, commission on the proceeds 
of property sold in execution, was cumulative. The latter commis- 
sion was divided equally between the High Sheriff, as auctioneer's 
fees, and the State, as auction dues. 

Barber, for applicant, opposed the confirmation of the account, 
on the ground that Law 5 of 1881 had been repealed by Law 8 of 
1883, and the Master could therefore no longer rely on the tariff 
embodied in that law. The only commission to which he was 
entitled was that fixed by the 52nd Rule of Court. 

Cur. ad. vult. 

KoTZE, 0. J. : The objection of the bank to the confirmation 
appears to me to be sound. The Master says that under Law 6 of 
1881 he is entitled to a commission of 1 per cent, on sales in execu- 
tion. This law regulates, inter alia, the tariff of the Master in 
sales in execution ; and it is therein provided that a commission of 
1 per cent, can be deducted from the proceeds of the property sold, 
and the value of the stamps on the documents. Then followed 
Law 5 of 1883 ; but this deals wholly with the fee of the Sheriff 
and his deputies. It is contended by the bank that the latter law 
has repealed Law 5 of 1881, but such is not the case, for in this 
later law the Master is not referred to at all. Then Eule 52 of the 
Eules of Court was framed, which provides that in sales in execu- 
tion a commission of 2J per cent, is allowed to the Master, which 
amount is to be equally divided between the Master and the Sheriff. 
Therefore the Master cannot, qua Master, claim 1 per cent, under 
the Law of 1881 and 2J per cent, under the 52nd Eule of Court. 
He is only entitled to this latter sum. The account must therefore 
be sent back to him to be altered ia accordance with this decision ; 
but there will be no order as to costs, as there has been no appear- 
ance for the Eand Coal Mining Company. 

Attorney for applicant : J. C. Haarhoff. 
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1895 



THE LICENSING BOAED OF PEETOEIA. 



22 June. QEANTING OP LIQUOE LICENCES— OBJEOTIONS-APPEAEANCE 
IN PERSON— LAW 13 OP ]892, Sect. 13— LAW 12 OP 1892, Sect. 6. 

Every person who has lodged ohjedions to the granting of liquor licences luiththe 
secretary of a Licensing Board, under sect. 13 of Law 12 o/ 1892, is entitled 
to appear in person to support his objections hefore the sitting of the Licensing 
Board for dealing with applications for liquor licences. 

The applicant obtained a rule nisf against the Licensing Board of 
Pretoria on the 19th of June on the following grounds : — 

The applicant gave written notice to the secretary of the Licensing 
Board of Pretoria, under sect. 13 of the Liquor Law (Law 13 of 
1892), of certain objections which he would raise against the 
granting of licences to several applicants at the following sitting of 
the Board. He attended the sitting of the Board on the 1 7th of 
June, but he was refused permission to advance his objections in 
person, on the ground that only duly qualified legal practitioners 
were competent to appear before the Commission to support or 
oppose an application for a liquor licence. 

A rule nisi was granted calling upon the Licensing Board to 
show cause why they should not be ordered to allow the applicant 
to appear before them in person to advance the objections of which 
he had given written notice to the secretary of the Board. 

Cloete, on the 22nd of June, moved for confirmation of the rule 
nid granted on the 19th of June. 

Coster, for respondent : At the sitting of the Board on the 19th 
of June, when the applicant appeared in person to oppose the 
granting of liquor licences to certain applicants, he was asked ia 
what capacity he appeared, and whether he resided in the neigh- 
bourhood of the persons against the granting of whose applications 
he intended to protest. He thereupon replied that he appeared as 
a member of the public, and also as the representative of the Good 
Templars. He showed no power of attorney from the Good 
Templars, authorizing him to appear before the Board. Applicants 
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for licences must be represented by a legal practitioner, in order to 1895 

prevent delay in the proceedings, which generally happens when Beoeksma 

people conduct their own cases. It is for this reason that people „ ^' 

who oppose the granting of liquor licences must also be represented inoBoaedof 
by a legal practitioner. 

[KoTZE, 0. J. : If an applicant for a liquor licence has the right 
to appear in person before the Board with his witnesses, why 
cannot anyone who has lodged written notice of his objections with 
the secretary do the same ?] 

Coster : Law 13 of 1892 does not give the applicant for a liquor 
licence a right to appear in person before the Board. By the later 
Law (12 of 1893, sect. 6) the application is allowed to be repre- 
sented before the Commission by a duly admitted practitioner. 

KoTZE, C J. : It is clear, from sect. 13 of Law 12 of 1892, that 
any person has a right to object to the granting of liquor licences. 
He must lodge objections in writing with the secretary of the 
Licensing Board. Now, the applicant Broeksma having done 
this, the question arises, is he entitled to appear before the Board 
to advance his objections in person? It is no more than fair 
that if the applicant for a licence can be heard against the objec- 
tions, the objecting party should also be heard in support of the 
same. The Board is entitled to inquire whether the objecting 
party has a locus standi, and if it appears that he has not, the 
Board can refuse to hear him. The Board would not be entitled 
to refuse to hear the objecting party, merely because he does not 
reside in the neighbourhood of the place for which a licence is 
asked. Any person who has frequently to pass a canteen which 
is not orderly conducted has the right, as a member of the public, 
to oppose the renewal of a licence for such place. In the same 
way, parents and guardians are entitled to oppose the granting of 
a liquor licence for a place in which business is not carried on in a 
proper manner, on the ground that the children under their care 
have to pass the place in going to and coming from school. 
Advocate Coster said that, before the promulgation of Law 12 of 
189 5, applicants for liquor licences were not allowed to appear in 
person before the Board, and he argued that, although they can 
now appear either in person or through a duly qualified legal 

o.ii L 
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practitioner, other persons who have given due notice of their 
Be^ma objections can only be represented by a legal practitioner. There 
^- is nothing in the Liquor Law to justify this view ; on the contrary, 

inTboI^'^of it appears that any one who has any interest, whether direct or 
Pbeioeia. jjj^^rect, in the granting or refusal of a liquor licence, has a right 
to appear before the Commission in person to establish his objec- 
tions. Broeksma appeared for himself as a member of the public, 
and on behalf of the Good Templars. That he could appear for 
himself admits of no doubt, and there was nothing to prevent him 
appearing on behalf of the Good Templars, even if he was not able 
to produce a power of attorney authorizing him to do so. 
The rule nisi must therefore be confirmed, with costs. 
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BEBBT AND STBWAET. 



LIABILITY OP A COACH CONTRACTOR. 

When in the conveyance of passengers hy cart or coach one of them meets luith an 
accident, in consequence of the hreaking of the axle-tree, the onus of proof 
that the occurrence loas not due to the contractor' s negligence rests upon the 
contractor. 

The facts in this case were as follows : — 

The plaintiff, in July, 1894, travelled by the defendants' cart 
from Kroonstad to Klerksdorp. The cart was heavily laden, there 
being seven passengers with a quantity of luggage ; there was so 
much luggage inside that the plaintiff was not able properly to 
stretch out his legs. The cart had no brake, and before the first 
outspan was reached, Doomspruit, a very deep and steep ford, 
had to be crossed, which was done without accident. Owing to the 
absence of a brake, the cart went down the slope of the ford 
with a rush, so that it reached the bottom with a very severe 
bump. After an outspan, about three or four hundred yards fi'om 
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the ford, fresli mules were put in, which, according to the state- 
ments of some of the witnesses, were rather wild. The cai-t 
went off at a great pace, and some minutes later it was dis- 
covered that something was wrong. It was found that the wheel 
was ruhbing against the cart, and the plaintiff drew the driver's 
attention to the fact. The driver was unable to stop the mules, 
which had been startled by the noise which the wheel was making. 
The cart was upset and the plaintiff was thrown out on to the 
ground, and dragged along for a short distance. His leg was 
broken and he received a number of other less serious injuries. 
The accident happened about half-past ten in the morning, but it 
was not until four o'clock that medical assistance was obtained. 
The plaintiff was then taken to Klerksdorp, and was obliged to 
keep to his bed for nine weeks ; three months after that he was 
still going about on crutches, and on the day of the hearing of the 
case he was using a stick. 

The plaintiff's statement with regard to the quantity of luggage 
on and in the cart was confirmed by one of his fellow passengers, 
who, however, was not able to state that the cart was overloaded. 
He also gave supporting evidence on the wildness of the mules 
which were put in as leaders, after the Doornspruit was crossed, 
and on the inability of the driver to hold these animals when the 
wheel began to rub against the cart, which caused the mules to 
become still more restive. Although this passenger felt a heavy jolt 
as the cart descended Doornspruit, he could not say that he heard 
anything crack ; but before the accident happened he had some 
suspicion that there was something wrong with the wheel. The 
third witness who was called by the plaintiff was a blacksmith 
from Kroonstad, who had always repaired the defendants' carts, 
and was still in the habit of doing so at the time when the accident 
occurred. He had ordered the axle of the cart which caused the 
accident but had not put it in, and stated that it was an axle specially 
made for passenger carts. The cart in question was capable of 
holding nine persons, but the driver would then require to drive 
carefully. The axle would not break in going down a steep drift 
unless the cart in descending knocked against stones or something 
of that kind. He stated, further, that the axle in question was of 
the best quality which could be obtained, but it was possible that it 
had been " over-tempered." Such an axle would last a long time, 
and would seldom break unless owing to a special cause. 

l2 
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The defendants' witnesses (the driver who was driving the cart 
when the accident took place and two waggon-makers) stated that 
the cart was not too heavily laden, and could carry nine passengers 
without danger. The driver also stated that as soon as he 
saw the wheel rubbing against the cart he realized that the wheel 
was broken, and shouted to the passengers, "Look out! " but it was 
impossible for him to stop the six mules, which became more restive 
owing to the noise of the wheel. Both waggon-makers stated that 
the axle was of the best make which was obtainable in the market, 
and that it sometimes happened in very cold weather that axles 
broke without any reason which could be assigned as the cause, 
and without its being possible on inspection to discover any special 
defect. 

KoTZE, C. J. : "We are of opinion that the onus lies upon the 
defendants to show that there was no negligence on their part, and 
we therefore wish to hear Mr. Wessels first. 

Wessels : Two questions arise in this case — the first is, what is 
the true principle of law to be applied ? Voet, Ad legem Aquiliam 
(9, 2. 29), says: "Simili modo neo liac nee alia actione coercendum 
damnum solo casu fortuito sine eulpa datum citjus exempla varia in 
superiorihus adducta sunt." That is, no liability without culpa. In 
Cowell V. Friedmann S^ Co. (5 Lawrence's Eep., p. 22) this principle 
was accepted, and also in Hi/man v. Nye (6 Q. B. D.,p. 68o). The 
second question is, what will be the result of the application of this 
principle to the present case ? The summons alleges that the axle 
was broken in consequence of the negligence of the defendants. It 
also appears from the evidence that the cart was not provided with 
a brake ; but that is not alleged in the summons, nor is it in point, as 
there is absolutely no proof that the axle was broken owing to the 
cart going through the drift without a brake. Nor has it been 
proved that the cart was overladen, or that the driver was driving 
at too high a speed ; but there is proof that when the driver saw 
that the axle was broken he did all he could to stop the cart. The 
facts are exactly the same as in Christie v. Griggs and Hyman v. 
Nye, and the grounds on which the claims in those two cases were 
dismissed are applicable also to this case. 

Coster : The quotation from Yoet cannot help the defendants 
unless they show that there was no cuIjm on their side. The onus 
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of proving that there was no negligence rests upon them, and as 
long as they do not succeed in proving this they must be regarded 
as negligent. We rely on the decision in Pachman v. Gibson Bros. 
(4 Lawrence's Eep., p. 410), and on the judgment, there quoted, of 
De Villiers, 0. J., in Gifford v. Table Bay Dock Management Com- 
mission (Buch. 1S74, p. 119), and also on Parsons on Contracts, 
vol. 2, p. 224, and Lawson on Carriers, vol. 3, p. 370. It is not 
sufficient for the defendants to show that the evidence of the 
plaintiff does not show negligence on their part ; on the contrary, 
ilmi must prove that the breaking of the axle was due to a latent 
defect. Nor is it sufficient for them to say that it is possible that 
the breaking of the axle was due to the cold. If that is so, they 
must prove it. (Brown on Carriers, p. 380 ; and Redhead v. 
Midland Eailwau Co., L. E. 4 Q. B., p. 379.) In this last ease the 
defendants proved that the accident was due to a latent defect, and 
the claim was therefore dismissed ; but in the present case the defen- 
dants have merely placed suppositions and theories before the Court. 

Wessek, in reply, referred to Noodt ad legem Aquiliam, ch. 3 
(Opera omnia, p. 180, edit. 1730), and argued that the onus of 
proving that the accident was due to a latent defect did not lie 
entirely on the defendants. " Adeo si non potuit facientis indusfria 
praeveniri aiit si potuit, ejus jus illi in eum homiucm aiqtte ad cum 
moduDi et in eo loco fuit, denique si non potest id ab homine sapienti et 
modesto jure reprehendi non erit injuria.''^ All the circumstances 
must be taken into account in answering this question. It was 
necessary for the defendant to show only that what happened was 
due to an accident; he need not show what the cause of the 
accident was. 

Cur. ad. cult. 
KoTZE, C. J., in delivering the judgment of the Court, said : 
This is an action for the recovery of 1,000^., as and for damages, 
by reason of the plaintifE, a passenger in the mail-cart belonging to 
the defendants, being injured by the upsetting of the cart, and 
breaking his leg and sustaining other injuries. The plaintiff 
ascribes the accident to the negligence of the defendants 
or their driver. The facts are as follows : — On the morning 
of the 1st or 2nd of August, 1894, the plaintiff, who resides 
at Klerksdorp, was a passenger in the mail-cart belong- 
ing to the defendants, and running between Klerksdorp nnd 
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KJroonstad. The cart left Kroonstad for Klerksdorp between 8 
and 8.30 a.m., with six adult passengers and one child. On 
nearing the first outspan, the cart had to cross the Doomspruit, 
which has steep banks, although there was no water in the ford 
where the cart had to cross. Owing to the absence of a brake, the 
cart went rapidly down the incline and reached the bed of the 
ford with a heavy bump. The cart, however, arrived safely at the 
first stage or outspan, some 300 or 400 yards from the ford. Here 
six fresh mules were harnessed to the cart, which proceeded towards 
Klerksdorp. Some 500 yards further on, while the driver was 
di'iving steadily along the road, the axle of the left wheel broke, 
with the result that the wheel scraped along the side of the cart. 
The noise produced by this scraping of the wheels frightened the 
mules, and caused them to turn out from the road and rush on 
to the veld. Almost immediately after, the driver being unable 
to stop the mules, the cart upset, and the plaintiff fell out and 
was dragged some distance by the cart. His right thigh was 
broken and his face hurt. It was between 10 and 11 a.m. when 
this happened. On behalf of the defendants it has been shown that 
the cart was built to hold nine passengers. The cart, although it 
contained a good deal of luggage, cannot be said to have been 
overloaded. The axle, which was one of Gilpin's manufacture, and 
therefore one of the best in the market, could, with safety, bear a 
weight of 3,000 lbs. The axle was a comparatively new one, and 
no visible defect was observable in it. It was a very cold, damp 
morning, and one of the witnesses for the plaintiff stated that it 
often happens that if an axle is what is called " over-tempered," 
and has been in use for some time, it may suddenly break without 
any apparent cause. The same witness, who is a blacksmith by 
trade, declared that a violent bump of the cart in the ford might 
cause the axle to break. The axle was produced at the trial and 
showed what one of the witnesses described as a clean break ; but 
what the precise fault in the construction of the axle (if any) was, 
did not appear. 

Mr. Coster, on behalf of the plaintiff, maintained that the onus 
of proof was on the defendants. It is for them to show that no 
ciiJ2)a can be imputed to them, and in case of doubt, the Court 
should find for the plaintiS, for the mere breaking of the axle 
presumes negligence, and it is for the defendants to clear themselves 
of that negligence. 
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Mr. Wessels, on the other hand, while admitting that the onus 
prohandi is on the defendants, contended that the evidence clearly 
shows that the injuries sustained hy the plaintiff are the result of a 
mere accident, for which the defendants cannot he held liable. 

By our law, agreeing in this respect with the law of other 
countries, where injury or damage is caused to an individual under 
circumstances in which no negligence or culpa can be imputed to 
anyone it is considered to be the result of mere accident, and the 
party injured is without remedy. (Voet, 9, 2. 29 ; Huber, Jus. Hod. 
bk. 6, cap. 4, per tot.) Now, proceeding upon the assumption that we 
have here to deal with a ease where the mere upsetting of the 
post cart, as was held by this Court in Owen v. Ennis 8{ Co., raises 
the presumption of negligence on the part of the defendants, the 
question will be : Has sufficient evidence been laid before the Coui't 
to justify us in finding that the injury suffered by the plaintiff 
was the result of an accident which neither care nor skill on the 
part of the defendants could have prevented ? It has been argued 
that when the cart, not being provided with a brake, went somewhat 
quickly down the bank of the Doornspruit and reached the bottom 
with a bump, the axle cracked, and that the crack increased while 
the cart was being drawn along until the axle broke some 800 or 
900 yards from the spruit. This, of course, suggests a possible 
cause for the breaking of the axle. I was at first inclined to think, 
that if we were to hold that it is incumbent on the defendants to 
prove that the breaking of the axle did not happen in this way, the 
Court would be compelling them to perform an impossibility. But 
the question suggests itself : Is what has been urged by the plaintiff's 
counsel not the probable cause of what happened ? No evidence 
has been laid before the Court to show that the breaking of the 
axle is due to a latent defect. All that we know is that the axle 
was manufactui-ed by a well-known maker, and was apparently 
suitable and strong enough to carry the weight that was in the 
cart. No examination of the axle took place before the accident. 
On the other hand, it has been proved by the plaintiff that the cart 
was fully laden, and in going swiftly down the bank of the spruit 
it reached the bottom of the ford with a severe bump. This was 
due to the absence of a brake. It was undoubtedly the duty of 
the defendants to supply the cart with a proper brake. Had this 
been done the bump would have been prevented. In view of the 
fact that the cart must have travelled some 9 or 10 miles before 
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1895 this ford was reached, and that nothing unusual occurred on the 

^ way until the bump took place in the ford, it is reasonable to 

infer that the breaking of the axle was due to the jolting of the cart 

in the bottom of the ford, more especially if we bear in mind 

that some 800 or 900 yards from the ford, and on the level road, 

Kotz^, C.J. the axle was first observed to be broken. On the evidence before us, 
we cannot say that the breaking of the axle was due to a latent 
defect, and not to the bumping of the cart in the ford, which was 
due to want of care on the part of defendants in not supplying a 
proper brake. The defendants were well aware of the necessity of 
a brake, for their other mail cart is so provided. 

It will be advisable to refer to some of the authorities cited during 
the argument. The first case is that of Christie v. Griggs (2 Camp, 
p. 80), in which the facts were about parallel with those in the 
case now before the Court. In that case the plaintiff was a passen- 
ger in the Blackwall stage coach when the axletree snapped, and 
the plaintiff was thrown from the coach and injured. Sir James 
Mansfield, C. J., held that the breaking of the axle wa.s prim& facie 
evidence of negligence, and that it was for the defendant to show 
that the plaintiff was injured by what the law considers a mere 
accident. The defendant then called witnesses to jDrove that the 
axle had been examined a few days, before the accident, and that 
when it broke the coachman, who was a careful man, was driving 
along the beaten track and at a moderate pace. Mansfield, C. J., 
told the jury that as the driver had been cleared of everything like 
negligence, the question for the jury would be as to the sufficiency 
of the coach. The undertaking of the defendant went no farther 
than this, that as far as care and foresight could go he would 
provide for the safe conveyance of the passengers. Therefore, if 
the breaking down of the coach was purely accidental, the plaintiff 
had no remedy for the injury which had been caused to him. The 
jury found accordingly for the defendant. It is obvious that here 
there was no evidence of negligence or want of care on the part of 
the defendant. The facts placed before the Coiirt by him removed 
all presumption of negligence which might be deduced from the 
overturning of the coach, and justified the inference that the 
breaking down of the vehicle was due to a latent defect in the 
axle ; in other words, that the plaintiff was injured by a pure 
accident. The decision in Christie v. Griggs has been generally 
accepted in the United States of America and in Scotland as well 
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as in England. (Lawson on Carriers, 370, n. 3 ; Bell, Com., Vol. I. 
491-2, 7th edit.) It is also in accordance with the principle of Thomas 
the Koman-Dutch and Roman law, as appears from the chapters in ^_ 

Iluher and Yoet already quoted hy me, and Digest 9, 2, /, 44 pr. -1^^^,^^^" 

(ad legem Aquiliam), where we read " in lege AquUia et levissima culpa 

renit." In the more recent case [Si/man v. Hi/e, 6 Q. B. 685) the ° ^^' ' 
Court had occasion to review all the more important authorities. 
In that case Lindley, J., in a judgment which is a model of clearness 
and hrevity, laid down the principle of law in practically the same 
terms as Mansfield, C. J., in Chridie v. Griggs. The facts of that 
case were these : — The plaintiff hired from the defendant, a job- 
master, a carriage, a pair of horses, and a driver. During the 
journey, while the carriage was going slowly down-hiU, a bolt in 
the under part of the carriage broke. A swingle bar became dis- 
placed, the horses started off, the carriage was upset, and the 
plaintiff injured. It was proved at the trial that no fault could be 
imputed to the driver or to the horses. It further appeared that 
the carriage had been built by a competent maker some eight or 
nine years previously ; had been repaired by a competent person 
about fifteen months before the accident ; and that the defendant 
had no reason to suppose that there was any defect in the carriage 
or in any of the bolts, as no such defect could have been discovered 
by any ordinary inspection. The bolt was not produced at the 
trial, and it was not shown that there was any defect in it when it 
broke. Hawkins, J., told the jury that the plaintiff was bound to 
prove negligence on the part of the defendant, and if in their 
opinion the defendant took all reasonable care to provide a fit and 
proper carriage, their verdict ought to be for him. The jury found 
accordingly, and in particular they found that the carriage was 
reasonably fit for the purpose for which it was hired, and that the 
defect in the bolt could not have been discovered by the defendant 
through the exercise of ordinary care and attention. An order was 
then obtained by the plaintiff calling upon the defendant to show 
cause why there should not be a new trial on the ground of mis- 
direction, and that the verdict was against the weight of evidence. 
The rule was made absolute by the Queen's Bench Division. 
Lindley, J., observed : " A careful study of the authorities leads 
me to the conclusion that the learned Judge at the trial put the 
duties of the defendant too low.- A person who lets out carriages is 
not, in my opinion, responsible for all defects, discoverable or not ; he 
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1895 is not an insurer against all defects, nor is lie bound to take more 
Thomas care than coach, proprietors or railway companies, who provide 
Walkee carriages for the public to travel in ; but, in my opinion, he is 
Beebt and bound to take as much care as they ; and although not an insurer 
T EVAjt T. against all defects which care and skill can guard against, his duty 
Kotze, C.J. appears to me to be to supply a carriage as fit for the purpose for 
which it is hired as care and skill can render it ; and if, while 
the carriage is being properly used for such purpose, it breaks 
down, it becomes incumbent on the person who has let it to show 
that the break-down was, in the proper sense of the word, an 
accident not preventable by any care or skill. If he can prove this, 
as the defendant did in Christie v. Griggs, and as the railway 
company did in Redhead v. The Midland Railway Company, he will 
not be liable ; but no proof short of this will exonerate him. Nor 
does it appear to me to be at all unreasonable to exact such 
vigilance from a person who makes it his business to let out 
carriages for hire. Such being, in my opinion, the law applicable 
to the case, it follows that the direction given to the jury did 
not go far enough, and that it was not sufiicient, in order to 
exonerate the defendant from liability, for him to prove that he 
did not know of any defect in the bolt, had no reason to suppose 
it was weak, and could not see that it was by any ordinary 
inspection of the carriage. It further follows that, in my opinion, 
the evidence was not such as to warrant the finding that the 
carriage was in a fit and proper state when it left the defendant's 
yard." I have referred somewhat fully to Mr. Justice Lindley's 
judgment, not only because it is the most recent decision on the 
subject, but also because it so clearly sets forth the principles 
which should guide us in deciding upon the liability of the 
defendant. Eyman v. Nye lays down that the most exact care is 
required of the carrier in the conveyance of passengers ; in other 
words, he is liable for the slightest negligence [cuIjm levissima), as 
expressed in the lex Aquilia. Mention has already been made of the 
ruling in Christie v. Griggs, and the proof produced by the defen- 
dant to rebut the presumption of negligence against him. I wish 
briefly to observe that in Redhead v. The Midland Railway Company 
(L. E. 2 Q,. B. 412) the plaintiff was injured through the fracture 
of one of the wheels of the railway carriage, the tire of which had 
spHt into several pieces. It was proved that this was caused by 
an air-bubble in the welding, which coidd not be detected by 
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inspection. The jury found that there had been no negligence 1895 
on the part of the company, which had taken every reasonable thomIs 
precaution and had carefully examined the wheel before com- Waikee 
menoing the journey. Lush, J., directed the jury that under Beebyand 
the circumstances the company was not liable, and the jury found Stewabt. 
accordingly for the defendants. Upon the hearing of an appli- Kotze, C.J. 
cation for a new trial, Mellor, J., agreed with the view taken by 
Lush, J., while Blackburn, J., was inclined to go further, and to 
hold that the carrier of passengers is liable in every case, even 
in the case of a latent defect. On appeal, the view taken by Mellor 
and Lush, JJ., was affirmed by the Exchequer Chamber. (L. R. 4 
Q. B. 379.) We must not forget that the company clearly proved 
that the breaking of the tire was due to the presence of an air- 
bubble. This negatived any neglect on the part of the defendants. 
I have already observed that we have no evidence whatever to 
lead us to the conclusion that the breaking of the axle in the 
present case is due to a latent defect. Not merely have we the 
presumption of negligence, which arises from the mere breaking 
of the axle, a presumption which the defendants have been unable 
to rebut by pointing out the cause, or the probable cause, of the 
breaking of the axle ; there is also the direct evidence, placed 
before the Court by the plaintiff, which points to the probable, and 
in my opinion the reasonable, conclusion that the bumping of the 
cart in the ford was the cause of the breaking of the axle. Had 
the cart been provided with a proper brake, as ought to be the case, 
and is usual with passenger carts, this bumping would have been 
prevented. There is, therefore, direct evidence as well as pre- 
sumptive evidence of negligence. The plaintiff is accordingly 
entitled to judgment. Under all the circumstances, and bearing 
in mind the evidence of Dr. Simons, I think the plaintiff ought to 
be awarded the amount of 500/., with costs. 

JoRissEN, J., concurred. 
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APPEAL— EEESH DOCUMENTS. 

Diagrams which have not heen put in in the Court helow can he admitted hy the 
Judge in Appeal if they merely serve to represent clearly the locality in 
question. 

This was an appeal from the judgment of the Land Commission 
in the Potchefstroom district delivered on the 10th of November, 
1893. 

Kkyn (with him Kramse), for appellants. 

State Attorney (with him Dickson), for the respondents. 

The Court, after having heard the nature of the case, ordered 
that a proper diagram of the land in dispute between the parties 
should be made showing the beacons of the different farms, and 
adjom-ned the hearing of the case sine die. (Cf. Ras and VanZylv. 
Wolmarans, Kotze, Eep. 1877—1881, p. 37.) 

Attorney for applicant : Paid Nel. 
Attorney for respondent : C. G. Bice. 
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T. A. PEELLEE; 

A husband, even after the dissolution of the marriage, is liable for the fees for 
services of a doctor culled in by him to treat his wife, and can be sued for 
the whole amount due. 

This was an appeal from a judgment of the Landdrost of 
Heidelberg. The plaintifE sued the defendant for payment of 
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19/. 19s. alleged to be due to him for professional services (more 1895 
fully detailed in an account annexed to the summons) rendered by sohtotz 
the plaintiff for the defSndant at the latter's request and special 
instance. 

The defendant took exception to the summons on the ground 
" that the summons and the annexed account implied that the 
services in question — that is, the medical treatment — were rendered 
to the defendant personally, which was not the case ; and if the 
Court should be of opinion that the summons does not imply that 
the services were rendered to the defendant, then the summons is 
vague and ambiguous, because it does not disclose to whom the 
services for which the plaintiff claims payment were rendered." 
The evidence of the defendant was heard in support of this 
exception, and he stated that the services in question were rendered 
to his deceased wife, to whom he had been married by antenuptial 
contract. The plaintiff had never sent in an account against the 
estate of the deceased, which was not yet finally liquidated. 

The Landdrost upheld the exception and ordered the plaintiff to 
pay the costs of the procedure. 

Hertzog, for the appellant : There was no proof before the 
Landdrost that the defendant had been married to his deceased 
wife by antenuptial contract. The Landdrost ought to have 
informed himself of the truth of the defendant's evidence on that 
point by asking for the antenuptial contract. Moreover, the mere 
existence of an antenuptial contract does not exclude community 
of profit (Grotius II. 12, 8 and 9 ; I. 5, 24 and 40 ; Van Leeuwen, 
Cens. Forens. I. 12, 10 and 18 ; Voet de pact, dotal. 28 ; Bynkers- 
hoek Qusest. Juris Privati II. cap. 1) ; and when community 
of profit and loss is not excluded, the husband is liable in 
solidum, for loss, and the wife pro parte cUmidia (Van Leeuwen, 
Cens. For. I. 7, 7 ; Van der Keesol, Thes. 93 and 99 ; Van Zyl, 
Judic. Pract. p. 434). Now a doctor's fees come under "loss." 
(Arntzenius, Instit. Jur. Belgic, II. 4, 17 — 28 ; Opzoomer, Ned. 
B. W. I. p. 288 — 291.) But even if community between the 
defendant and his wife had been entirely excluded, the defendant 
would still have been liable. (Opzoomer, idem, p. 286 — 289.) 
Therefore he cannot avoid payment of the claim on the ground 
that the services in question were not rendered to him but to his 
late wife, and should be paid by her estate. 
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SCHULTZ 

Tbellee. 
Kotze, O.J. 



KoTZE, 0. J. : The Court is of opinion that the defendant as 
husband is liable for the services rendered by the plaintiff to the 
defendant's wife at his own request. The judgment of the Court 
below must therefore be set aside, and the case must be referred 
back to the Landdrost to be decided by him. 

The appeal is therefore allowed with costs. 



Attorney for appellant : A. 8. Moux. 



Coram : 
KOTZE, C.J. 
JOEISSEN, J. 



1895 

5 June, 
24 Jn!i/. 



JAMES HAY 

THE AFEICAN GOLD EECOYEET COMPANY, 
LIMITED. 



SECTION 19 OF LAW 6 OF 1887 (PATENT LAW). 

Amendment of letters patent, pending action instituted for the cancellation of the 
letters patent, refused, tut permission granted to reneio the application later 
on slioidd it he necessary to do so. 

The defendant company, owner of Letters Patent No. 47, dated 
the 28th of November, 1888, which had originally been granted 
to Messrs. MacArthur, Eorrest and Forrest, made application to 
the Court for permission, in terms of sect. 19 of Law 6 of 1887, to 
amend the above-mentioned letters patent, and also to stay the 
legal proceedings commenced by the plaintiff against the company 
for the cancellation of the letters patent, on the grounds that such 
letters patent were the same as Letters Patent No. 14,174, dated 
the 19th of October, 1887, obtained by the company in England, for 
the same invention, and that in an action there brought before the 
Court of Appeal with respect to the validity of the letters patent, 
the Court held that the specification was not sufficiently clear, and 
consequently the defendant was engaged in taking steps in 
England with a view to making the specifications in dispute more 
clear. 

The Court of Appeal in England gave the foUowiag decision : — 
" But still there remains the question as to what is the true reading 
of the specification with claim No. 1 in it. Sir Richard Webster 
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argued tliat claim No. 1 witli the words at tlie end ' substantially i89o 
as hereinbefore described ' limited that claim to the quantity of Hay 
potassium to be used in the solution to be applied to the ore in the j^j,j,j J^ qq^d 
same way as claim No. 2 did; and he argued that claim 2 was Eecoveet Co. 
inserted as being applicable to the richer ores mentioned in the 
specification, and that in neither claim was the use of any solution 
of cyanide of potassium at large claimed. 

" We cannot read the specification in this way ; we would if 
we could, but we cannot do so. 

" It appears to us that claims 1 and 2 are independent claims 
having application to the whole specification; the first making claim 
for the use of any cyanide of potassium in solution, irrespective of 
amount substantially as therein subscribed, and the second making 
claim for the use of a dilute solution containing a specified quantity 
of cyanide of potassium substantially as therein described. 

" It appears to us impossible to discard either the one or the other, 
or to hold that both mean the same thing, or that claim 1 applies 
to one part of the specification and claim 2 to another, for this in 
our judgment is not the true construction of the specification as 
framed. 

" If the fii'st claim had been disclaimed or omitted, we should not 
have been faced with the difficulty we are, but as it is in the 
specification, we are unable to read it as the plaintiffs desire to do ; 
and for this reason, and for this alone, we must with reluctance give 
judgment for the defendants and dismiss the appeal." 

The plaintiff opposed the granting of this application. He 
denied that there existed any ambiguity in the wording of the 
English specification. The applicants had always claimed that 
they held the exclusive right to use cyanide of potassium for the 
extraction of gold by virtue of the letters patent granted them in 
England and in the South African Republic, and for this reason 
had always opposed the granting of letters patent for the extrac- 
tion of gold in which potassium of cyanide vras in any way used, 
and the English Court of Appeal had expressly decided that the 
applicants were not entitled to that patent (the exclusive applica- 
tion of cyanide of potassium for the extraction of gold) . 

The decision of the English Court was : — 

" We now come to what appears to us to be by far the most 
formidable part of the case as regards the validity of the plaintiff's 
patent. It is this. Upon the construction of the plaintiff's 
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1895 fepeoifioation, have they or have they not claimed for the use of any 

Hat cyanide of potassium in solution, no matter what, for the extraction 

, '■ „ of gold from its ore ? If they have, we agree with Mr. Justice 

Eeooteet Co. Romer that the patent is had, and it is upon this that the learned 

judge has, as it appears to us, mainly based his judgment; for it is 

then a claim not only to apply a well-known substance to another 

well-known substance without stint or limitation, and then deprive, 

dimng the continuance of the patent, the public from using what 

they were therefore entitled to do, but it is also a claim for that 

which is of no utility ; for, as before stated, unless cyanide of 

potassium be used in the limited manner the plaintiffs by their 

specification and second claim state it is to be used, it brings into 

solution the baser metals conjointly with the gold and no beneficial 

result is attained." 

Amendment of the specification would, therefore, be the same 
thing as alteration; and, since the validity of the letters patent was 
the point in dispute between the plaintiff and defendant, such 
alteration could not be other than prejudicial to the plaintiff. The 
Court also pointed out that if the hearing of the case were stopped 
until the necessary amendment in the English patent had been 
made, §, delay of at least five months would be caused, and that the 
evidence that the plaintiff had had taken on commission, de bene esse, 
in England, America, and Australia, with reference to the patent 
as it now read, would be altogether useless if the application for an 
amendment of the wording was granted. ■ 

Leonard, Curleu-is and Coster, for applicant. 

Wessels, Bickson and Buxhiiry, for respondent. 

Cur. ad. vult. 

KoTZE, C. J. : This application has been made by the defendant 
company under sect. 19 of the Patent Law, Law 6 of 1887. 
Action has been instituted by a certain James Hay for the setting 
aside or cancellation of the letters patent granted to the company. 
The company now applies for leave to amend its specification, and 
in the meantime to stop legal proceedings in the pending action. 
After having read the papers, and having carefully considered the 
arguments, we have come to the following conclusion : — 

The amendment of the specification applied for is either material 
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or not material. If it is not material, then it is quite unnecessary ^^^^ 
to grant the application. Should, however, the amendment not be Hay 
a mere erasure, but the insertion of something material in the j^^^^ks 
specification on which the patent has been granted, then it may be Gold 
an important question whether the Court should not allow the co. 

amendment. Much depends upon whether the applicant is really 
the inventor or discoverer of what is technically known as the 
selective action of a diluted solution of cyanide of potassium on gold- 
bearing quartz. 

The proper decision on this point will depend upon the evidence 
which must be laid before the Court at the hearing of the case. 
Should it then appear that the company is the real discoverer of 
selective solution, or the successor in title of the original discoverer, 
and therefore entitled to have the said invention recognised and 
protected in this State, the company will have the right to renew 
the application before judgment is given by the Court. Before 
deciding definitely upon the rights of parties, we wish to hear 
evidence, especially from experts. Common fairness, we think, 
requires that this course should be taken by the Court. The appli- 
cation as now before us for the amendment of the specification, and 
the staying of further legal proceedings, cannot be granted at this 
stage. Leave is, however, given to the company to renew the 
application at the hearing of the case, as has already been stated. 

JoRissEN, J., concurred. 

Attorneys for applicant : Booih and Wessels. 
Attorney for respondent : H. L. Scholtz. 
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P. C. NEL 

V. 

The NETHEELANDS SOUTH AFEICAN EAILWAT 
COMPANY, Limited. 



LIABILITY— ACCIDENT— NEGLIGENCE. 

There exists no general olligation on a railway company to keep a sentry at each 
crossing, or to cause its trains to Uow their whistles. Special circumstances 
may, however, cast such obligation upon the company. A person found on a 
crossing in a sentry-hox on the line of a railway company, and provided 
with a light or lamp to warn approaching trains of danger, must, in the 
absence of evidence to the contrary, be presumed to be in the service of the 
company, vjhich may, therefore, be held liable for his negligence. ' 

This was an appeal from a judgment of the Acting Judicial Com- 
missioner at Pretoria. 

Appellant, plaintiff in the first instance, had sued the respondent 
for payment of 69/., being the value of a wagon and a load of 
wood which the plaintiff alleged was run over and totally destroyed 
on the 11th of April, 1895, by an engine belonging to the com- 
pany, owing to the fault and negligence of the employees of the 
company. 

The plaintiff stated that on the 11th April, 1895, he wished to 
cross the railway line at a crossing, but just as the front oxen were 
on the line he heard the whistle of an engine, whereupon he 
ordered his leader to turn the oxen off. As hs was giving this 
order a constable stepped out of a sentry-box in the immediate 
neighbourhood and told him that he could safely drive the oxen 
on, which the plaintiff then did, with the unfortunate result afore- 
said. He also stated that, had the constable not interfered, no 
accident would have happened, as he would have had ample time to 
turn the oxen off, and that he had only driven them on on the 
assurance of this official that there was no danger. 

These statements were confirmed by other witnesses. The facts 
are fully set forth in the judgment. 

The Landdrost granted absolution from the instance on the 
ground that there was no proof that the constable in question had 
acted under orders, or that he was in the employ of the defendant 
company. 
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Cloete, for appellant : The proof that the constable who told the 1895 
appellant that he might cross the line was not acting as an employee p. c. Nel 
of the defendant rested on the company. N S A 



Coster, for the respondent : The judgment of the Landdrost is 
correct. Evidence has been brought to prove that the train 
was travelling quickly, that what happened was not due to the 
fault of the appellant, but there is not a word in the Landdrost's 
notes to support the contention of the plaintiff — that the man who 
advised him to cross the liae was in the employ of the respondent. 

Cur. ad. vult. 

KoTZE, C. J. : This is an appeal from the decision of the Acting 
Judicial Commissioner of Pretoria. The appellant, Nel, sued the 
company for 69^., being the value of a certain wagon laden with 
wood which, on the morning of the 11th July, 1894, was upset and 
destroyed by a train belonging to the company. 

The facts are as follows : — About 4 o'clock on the morning of 
the 11th July, certain seven wagons were on their way from the 
Pretoria district to the Johannesburg market. The road crosses the 
railway line between the Johannesburg Station and the Park 
station. There are no gates at the crossing which can be closed 
when trains pass in order to protect the public against danger. 
There was, however, on the morning in question, a person in 
uniform in a small house or box, and provided with a lamp, at the 
crossiug. 

Four of the seven wagons had already crossed the line. The 
appellant's wagon was the fifth, and when four of his oxen were 
on the line the engine-driver of the traia proceeding from the 
Johannesburg to the Park Station blew his whistle. The traiu at 
that moment was about fifty to seventy-five yards from the wagon. 
There was sufficient time for the appellant to turn his four front 
oxen off the line, and he had actually called out to his leader to do 
so, when the guard or constable came out of the box with a light 
and told the appellant to drive his oxen across the Une. He him- 
self personally helped the appellant to do so. When he saw that 
the wagon could not get over the line in time, the constable endea- 
voured to stop the train. He was, however, too late. The train 
caught the wagon, which was laden with wood, and smashed it. 
The engine-driver stated that he began to sound his whistle at a 
distance of five or six hundred yards from the crossing. He was 

m2 



Railway Co. 
Lid. 



164 



OFFICIAL EEPOETS OF THE HIGH COURT 



1895 



P. C. Nei 

V. 

N. S. A. 

Railway Co. 
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running at the rate of fifteen miles an hour, and first noticed the 
wagon when some twenty or thirty yards from it. He could not 
see the wagon sooner on account of a turn or bend in the line. In 
cross-examination, howeyer, he said that from the crossing one can 
see the light of an approaching train for about half a mile up the 
Kotze, C.J. line, which is somewhat in conflict with his statement that the bend 
of the line prevented him from seeing the wagon sooner. He also 
stated that it is the duty of the constable to show a green light in 
case of danger. The green light is a signal to slacken speed. This 
is a general instruction issued by the company. The appellant and 
his witnesses stated that the collision was due to the negligence of 
the constable placed at the crossing ; and the defence in the Court 
below was that the company is not responsible for the negligence 
of the constable on watch. The Acting Judicial Commissioner 
shared this view and granted absolution from the instance^ with 
costs. 

I am of opinion that the appellant ought to have succeeded in the 
Oom-t below, upon the twofold ground that there was negligence on 
the part of the engine-driver and negligence on the part of the 
constable, for whose conduct, on the evidence adduced, the com- 
pany must be held liable. Let me consider these two points 
separately. I am prepared to admit that there is no general lia- 
bility on the company to have gates, or someone on guard, at every 
crossing in order to protect the public against danger when going 
over the line, especially at a crossing where a person can see a 
considerable distance up and down the line, and can therefore 
satisfy himself whether a train is approaching. For the same 
reason, it may not always be the duty of the driver to sound his 
whistle on nearing a crossing. These general principles were 
recognised and followed by this Court recently in the case of Botes 
V. The Netherlands South African Railu-ay Companij. There the 
plaintiff's husband was knocked down by a passing train belonging 
to this same company and killed. The deceased was engaged in 
driving some oxen over a crossing. It was midday, and the train 
could easily be seen approaching for a distance of at least 500 yards 
from the crossing. Instead of waiting until the train had passed, 
he endeavoured to drive his oxen, which were shy, over the line in 
fi-ont of the rapidly-approaching train, with the result that he and 
his horse met with the accident. The Court then held that the'- 
death ofthe plaintiff's husband was due to his own carelessness,- 
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and dismissed tlie claim. In the present case, tlie appellant, it is 1895 
true, says that had he looked he would have seen the light of the p. c. Nei 
train ; but we cannot infer from this that he could have seen the -nt a a 
approaching train for a considerable distance, for we have the fact Eailwat Co. 
that near the crossing there is a bend which prevented the engiae- ™' 

driver from seeing the crossing sooner. We must consequently Kotze, C.J. 
take the appellant to mean that if he had looked he would have 
seen the train when it was between the bend and the crossing. 
But even had he then seen the train, it is probable that the collision 
would not have been prevented, for the four oxen were already on 
the line, and the train was rapidly approaching at a speed of fifteen 
miles an hour. I attach no weight to the statement of the engine- 
driver, under cross-examination, that from the crossing the train 
could be seen approaching at a distance of half a mile up the line, 
for, if that is true, what becomes of his statement that he could not 
see the wagon until he was about twenty or thirty yards off ? Now, 
we must bear in mind that it was full moon on the 9th of April. 
It follows, that when the collision occuiTed, in the morning of the 
11th of April, there was still two hours' good moonlight. The 
engine-driver states that the moon had already gone down, which is 
an absolute impossibility. Again, he contradicted himself when 
speaking of the distance of the wagon from the engine when he 
first saw it, for in cross-examiaation he stated that he could see the 
wagon for a distance of about seventy-five yards. For these reasons 
I cannot attach much importance to the evidence of the engine- 
driver ; and I find that there was no negligence on the part of the 
appellant. 

Now, assuming that there may be no general duty on the com- 
pany to have a guard at each pai-ticular crossiug, or to make its 
trains sound the whistle at each crossing, special circumstances may 
arise which may cast this duty upon the company. The crossing 
with which we have now to do is a very important one. The 
public road to the Johannesburg market crosses there. The company 
was well aware of this importance, for there was a guard placed 
there in order to warn approaching trains of danger by flashing a 
green light. Consequently it was the duty of the engine-driver on 
approaching the crossing to proceed slowly, and not to run at the 
speed of fifteen miles an hour. It was also his duty, seeing that it 
was still night and there was a bend in the line, to sound the 
whistle in time before he came to the crossing. He has stated that 
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1895 he did do SO ; but I have abeady observed that I can attach no 
P. cTnel weight to his evidence ; and if it is true that he kept sounding the 
N S A whistle, how is it that the appellant and his witnesses only heard 
Railway Co. it when the train was only some seventy-five j'ards off from the 
™" wagon ? and how is it that the guard or constable did not come out 
Kotze, C.J. of his box sooner ? This requii'ed explanation ; and it is remark- 
able that the constable v/as not called as a witness. I am there- 
fore of opinion that, regard being had to the speed at which the 
train was that morning proceeding past a very important crossing, 
and to the fact that the engine-driver did not sound the whistle in 
proper time, especially when we bear in mind the tm-n or bend in 
the line, there was negligence on the part of the engine-driver, for 
which the company is liable. 

It is common cause between the parties that there was negligence 
on the part of the constable or guard at the crossing. The only 
question is, whether the company can be held liable for the 
negligence. The company has set up the defence that it has not 
been proved that the constable was in its employ, a defence which 
met with the approval of the Acting Judicial Commissioner. It 
is, however, not enough for the company to assert that the 
constable was not in its service. It ought to have produced 
evidence to that effect in order to rebut the presumption that 
arises on the evidence, that the constable was in its service and 
under its control. This the company has not done. Under the 
circumstances disclosed, and in the absence of any evidence to the 
contrary, we must take it that the constable was in the service of 
the company. He was found on the line of railway provided with 
a light, in order to warn approaching trains and the public against 
danger. He apparently, therefore, forms part of the staff of 
employees entrusted with the safe carrying on of the train service 
and of the business of the company. It cannot be supposed that a 
person found on the property of the company, and supplied with 
appliances necessary for the conduct of the affairs of the company, 
is not in its service. The presumption is entirely the other way. 
A person who is on the property of the company, j'rimd facie with 
its consent and under its direction and control, must be presumed to be 
in the service of the company. To what other conclusion could the 
appellant come when the constable or guard made his appearance 
with a Hght at the crossing and told him to drive his oxen across 
the line ? On this second ground also, then, I am of opinion that the 
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appellant must succeed. The appeal must be allowed, with costs, iS95 

and the judgment in the Court helow altered into a judgment in p. oTnel 

favour of the plaintiff for 69/., with costs. „ t- 

N. S. A. 
Eailwat Co. 
JoRissEN, J., concuiTed with the judgment of the Chief Justice Ltd. 

on the second ground. 

Attorney for appellant : F. J. .S'. Bukes. 
Attorney for respondent : 8. K. H. Lingheek. 



EX PARTE WIOHEELINK. 

Coram : 
KOTZE, C.J. 
75TE ETJLE OF OOUET— ADVOCATE— ADMISSION. JOBlSSEy, J. 

In the Gazette of the 5th June, 1895, there appeared a notice of an amendment ,„.. 

in the 15th Mule of Court hy which it loas provided that foreirjn advocates . . 

could he admitted as advocates of this Court after having passed a "supple- 13 June, 
mentary" examination. — Applicant, a foreign advocate, after having com- ^lyiist. 

plied ivith the other requirements of the law, had lodged his petition fur 
admission as an advocate of the Court at the Registrar's office a few days 
after the publication of the aforesaid amendment in the '15th Rule of Court, 
i.e. on the IXth June, 1895. Held, that applicant would have to pass the 
aforesaid " supplementary" examination in order to he admitted as an 
advocate of the Court, since his petition had heen lodged at the Registrar's 
office after the appearance in the Gazette of the amended Ride of Court. 

This was an application for the admission of the applicant as an 
advocate of the Court. 

The applicant set forth in his petition, that he had qualified in 
law at Leyden, and had been admitted to practise as an advocate 
in Holland. 

Intending to make application to the Court for admission as an 
advocate of the Court, applicant published the required six weeks' 
notice of his application in the Grazette and a local newspaper, the 
first publication of which appeared in the Grazette of the 17th April, 
1895, and in the local newspaper on the 13th April, 1895. After 
expiration of the aforesaid notice, there appeared in the Gazette of 
the 5th June, 1895, a Government notice of an amendment of the 
75th Eule of Court, sect. 3, to the effect that persons admitted as 
advocates outside of this Republic and duly qualified ia law may 
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be admitted as advocates here after passing a "supplementary" 
examination in the local laws. 

Applicant's petition for admission was lodged at the Registrar's 
office on the Uth June, 1895. 

Coster, for applicant, asked for the ruling of the Court as to 
whether applicant was not entitled to admission as an advocate 
under sect. 3 of the 75th Rule of Court in its original form before 
the amendment was made, as the six weeks' notice had already- 
expired when the amendment was published. 

Cur. ad. vidt. 

Postea. 1st August. 

KoTZE, C. J. : The decision of the Coui-t is that the applicant 
must comply with the requirements imposed by sect. 3 of the 
75th Rule of Court in its amended form, by passing a " supple- 
mentary " examination in the local laws, because his petition for 
admission as an advocate was only lodged at the Registrar's 
office after publication in the Gazette of the amended Rule of 
Court. 

JoRissEN, .J., concurred. 
Attorney for applicant ; S. K. H. Limjheeli. 



Coram : 
KOTZE, C. 
AMESHOFF, 
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RILEY V. THE STATE. 



1895 

5 June. 
1 August. 



LAW 4 OP 1894— SECTIONS 1, 3, 64 (a)— INDICTMENT— 
lEEEGULAEITT— JUDGMENT AMENDED. 
Where a criminal summons hased on the Customs Law {Laiu 4 of 1894) had 
been somewhat loosely drawn, hut it appeared that the crime had been clearly 
set forth in the summons, and that the irregularity was not so material as 
to pirejudice the prisoner in his defence, the Court refused, on appeal, 
to upset the conviction of the accused on an exception taken to the summons 
■in the Court beloiv on the ground of its irregularity.— In a case in which a 
Landdrost, in giving judgment upon a contravention of the above-mentioned 
laiu, had imposed the fine provided by sect. 64 {a)ivithout giving the alterna- 
tive of imprisonment, the Court on appeal cured the irregularity by adding 
to the sentence of the Landdrost the words which had been omitted and held 
that the sentence as amended should stand. 

This was an appeal from a judgment delivered by the Acting. 
Landdrost at Zeerust. 



The State. 
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The appellant, Charles Eiley, was charged in the Court 1895 
below with contravention of sefit. 1 (a) — last portion — of Eiley 
Law 4 of 1894, in that he, under a permit granted by the 
Collector of Taxes under sect. 14, Law 4 of 1894, had on the 30th 
December, 1894, at Zeerust, district Marico, brought one hundred 
and twenty-two oxen over the borders of the South African 
Eepublio into the Marico district, out of British Bechuanaland, 
in order to graze them within the borders of the Republic for 
the period of two months from the 30th December, 18^4 ; and in 
that the appellant, after the expiration of the said two months, had 
not again removed the oxen over the borders of the Eepublie, and 
had not paid or tendered to the proper official the special import 
duty on the said oxen in terms of sect. 3, Law 4 of 1894. 

The Acting Landdrost, after having heard the evidence, came to 
the conclusion that the facts set forth in the indictment were 
proved. He imposed a fine upon the accused of five times the 
amount of the tax and declared the oxen which had been attached 
confiscated, under sect. 64, sub-sect, (a), of Law 4 of 1894. The 
oxen so attached were less in number than those which were 
brought into the state by the accused two months before. 

An appeal was noted against this judgment. 

Curlewis, for appellant. 

Cosier, for the State. 

Cur. ad. viilt. 

Postea. 1st August. 

The Court of Appeal was of opinion that the finding of the 
Acting Landdrost on the evidence was correct. 

Two exceptions raised by Dr. Coster to the judgment of the 
Court below are dealt with in the following judgment of the Court. 

KoTzfi, C. J., after having stated the facts as above mentioned, 
said : — 

Eiley is aggrieved at the judgment given by the Com-t 
below, and the following two arguments have been put to the 
Court on his behalf. 

Firstly, that Eiley was wrongly charged under sect. 1, sub- 
sect, (a) of the law. This section creates no crime. Eiley should 
have been tried under sect. 3. Secondly, that the Acting Landdrost 



The State. 
Kotze, C.J. 
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1895 gave no alternative judgment, as laid down in sect. 64. He ought 
KiLET to have added that on non-payment of the fine Riley should undergo 
imprisonment .with or without hard lahour. 

With regard to the last argimient, the omission on the part of 
the Landdrost to mention in his judgment that on non-payment 
of the fine the accused would undergo imprisonment with or 
without hard lahonr cannot wipe out the crime of the accused if it 
is proved. This omission is therefore in itself not sufficient to quash 
the sentence. This Court can amend the irregularity by adding 
that on non-payment of the fine Riley shall undergo imprisonment 
with hard lahour for the period of three months. 

With reference to the first argument it will be well to quote the 
Law. Sect. 1, after having laid down in general terms that all 
goods imported from abroad shall in the first place he subject to an 
import duty of 7 J per cent., proceeds to say, " with the exception 
of the following goods, which are entirely free from import 
duty." 

(a) All kinds of live stock, with the exception of oxen, cows, 
calves, sheep, goats and lambs, which are dutiable as 
cattle and stock under the last clause of sect. 3. 

(b) All kinds of live stock of persons who come to settle with 
the same in this country, draught cattle in use of travel- 
lers and transport riders, live stock which is being 
removed to the winter veld and which will again return 
to the Eepublic, and vice versa. 

Sect. 3 provides : 

The following articles shall, in addition to the general import 
duty of 7^ per cent, as set forth in sect. 1, be subject to a 
special import duty as specified for each article. 

Infer alia this section mentions "cattle (horned), i.e. oxen, cows, 
calves, 10s. each, excluded from exemption under sect. 1 of this 
law." 

Now, is the objection sound that Riley cannot be punished as he 
is charged under sect. 1, sub-sect, (a), which creates no crime ? If 
the criminal summons which constitutes the indictment in the 
Court below had only set forth that Riley stands charged with 
contravention of sect. 1, sub-sect, (a), in that &o., without anything 
further, there can be no doubt that the objection would have been 
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good and valid. But in the indictment sect. 3 of the law is also 1895 
set forth, and also that Eiley has contravened that section by not RiLinr 
paying duty on the imported oxen as required by that section, tj^^, g^,^^ 
Sect. 1, sub-sect, (a), expressly refers to sect. 3, and in order to ~ — 
understand the matter clearly the two articles should be read !j_' 
together. If we do so and read the full substance of the charge, 
then it will be quite clear that the charge against the accused is, 
that he, having imported oxen under sect. 4, sub-sect, (a), to graze 
within the Eepublic for a certain fixed time, did not take back 
those oxen to Bechuanaland after expiry of the stipulated time, but 
kept them here in the Eepublic without paying the import tax or 
duty on them under sect. 3 of the law. Accused has not thereby 
been prejudiced in his defence, although the charge might have 
been somewhat better and more neatly framed. The chief point 
is. Is the irregularity so great and material that the Court ought 
now to set aside the conviction ? This depends upon the question, 
Has the accused, or could he have, been prejudiced thereby ? I think 
not. It further appears from the evidence that the law has been 
contravened by Eiley. Some of the oxen have been sold, and 
some sent to Johannesburg ; and the Landdrost came to the conclu- 
sion that no duty had been paid on the oxen which had been 
attached, a finding which is supported by the evidence. I see no 
reason to overrule his judgment. The sentence must, however, be 
amended by adding that on non-payment of the imposed fine Eiley 
will be subject to imprisonment with hard labour for the period of 
three months. The appeal must therefore be dismissed. 

Ameshoff and Morice, JJ., concurred. 

Attorneys for appellant : Uooth and We&aeU. 
Attorney for the State : (J. XJeckcrmanit, sm. 
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Coram: WEHRMAN V. THE STATE. 

KOTZE, C..J. 

AMESHOIT, J. 

IMPORT DUTY— LAW 4 OF 1894, SECTION 6— CONTEAYENTION, 
1895 WHAT IS ? 

2 August. jy ^ a private individual resident in the Iie^jiibhc, Irouglit across the harder tioo 

carts intended for his own use, ivithout having first provided himself loith 
the certificate mentioned in sect. 6 of Law -i of 1894. On being charged 
before the Landdrost of Z. for contravention of sect. 6 of the aforesaid 
law, W ivas found guilty and fined five times the amount of the cus- 
toms duty. ^V appealed against this judgment. The Court of Appeal 

held that W had imported the carts in good faith, having no intention 

to evade the payment of the import duty, and that ivhere a section provides 
that cm inhabitant who imports goods for his own use shall be provided 
with the certificate mentioned therein, no essential rerjuirement is thereby 
created, but only an administrative provision, the contravention of which in 
noway exposes the person contravening it to the penalty provided for the 
evasion of payment of custom dues. The appecd was allowed. 

This was an appeal from a judgment of the Landdrost of Zeerust. 
The appellant was charged in the Court below with contravention 
of Law 4 of 1894, sect. 6, in that he had brought in from Mafeking, 
British Bechuanaland, a wagon and two carts for his own use, 
without having provided himself with the certificate mentioned in 
sect. 6 of Law 4 of 1894. 

The said section reads as follows : — 

All custom dues on goods which are imported into or through 
the Eepublic shall be paid and the goods cleared before the 
customs officer at the proclaim.ed customs house and clearing 
offi.ce, except where such goods are imported by private persons 
living in the Eepublic, who are not traders, transport riders or 
agents, and who import the goods for their own exclusive use, 
and not for the purpose of sale or trade, and who can produce 
a certificate from the Landdrost or customs officer of their 
district, that they will pay at that place, and they shall be 
obliged to give the aforesaid official notice and pay the custom 
dues to him within a week after the goods have been ofl- 
loaded. 

After having heard the evidence the Landdrost found the 
accused guUty of the contravention charged against him, and 
imposed a fine equal to five times the amount of the duty payable 
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on the two carts, which he confiscated; and with reference to the ^^ 
wagon he ordered the accused to pay the usual duty, as he held a Weheman 
certificate given him hy a police agent at Goponiestad to import a r^^j, q^^^^ 

wagon. An appeal was noted against this judgment. The fol- 

lowing facts inter alia were established by the evidence. Before 
the accused crossed the borders of the Republic, he told 
a certain police agent, named Steinman, at Goponiestad that he 
was going to Mafeking, British Bechuanaland, and that on his 
return from Mafeking he would bring a new wagon with him. 
Steinman then and there made a note on a piece of paper of what 
the appellant had told him, and gave the paper to the appellant. 
This happened on the 22nd of May. On May 25th appellant 
brought a wagon and two carts across the border on which he did 
not pay the custom dues. He was not in a position on the 28th 
May to produce to policeman Lange, at his request, the voucher 
mentioned in sect. 6 of Law 4 of 1894, nor could he produce a 
receipt that he had paid the custom dues on the goods above 
mentioned. From the evidence for the defence it appeared that 
when he went to Mafeking the appellant did not know that he 
would find the carts there and bring them back with him. These 
were openly brought across the border with the full knowledge of 
Steinman. Appellant always intended to pay the custom dues 
within the week, and had indeed within the week tendered the 
amount of customs dues to the competent official, who, however, 
had refused to accept the same. 

Wessels, for appellant : The evidence shows clearly that appellant 
had no intention whatever of avoiding payment of the custom dues 
on the carts. These were brought in on an open wagon without 
being covered over. Even assuming that aj)pellant has committed 
a contravention of sect. 6, then that contra,vention is of a purely 
technical nature and the fine imposed is excessive. 

Muller, for the State : By bringing the carts over the border 
without having complied with the requirements of sect. 6 of the 
law, the accused has contravened the said section. In Michaelson 
V. The State (1 Off. Rep. p. 61), the Court held that, where an 
actual contravention of the customs law occurred, the presumption 
is that it has been done with intent, and that the onus of proving 
the contrary rests upon him who prima facie is guilty of contra- 
vention of the law. 
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1895 KoTZE, C. J. : It clearly appears from the evidence that the 

Weheman appellant had no intention of evading the customs law by bringing 

The State ^^® ^^° "^^^^ °^®^ ^^^ border. Before he left the State for 

— — Mafeking, he informed the police agent, Steinman, that on his 

' ■ ■ return journey he would bring back a new wagon. At that time 

he knew nothing of the carts. 

On his return with the carts, which were openly brought in, 
the appellant informed Steinman, the police agent, that he would 
pay the custom dues the following day. This shows that he had 
not the sKghtest intention of avoiding the payment of the custom 
dues. There is a great difference between the present case and 
that of Michaelson v. The State. In the last-mentioned case a false 
declaration was made with respect to certain goods sent from 
Durban in Natal to this State, and the Court decided in respect 
thereto that, in default of proof to the contrary, it must be pre- 
sumed that the consignee had the intention of evading the law. 
The obtaining from the Landdrost or collector of customs of the 
voucher mentioned in sect. 6 of the law is not an essential and 
obligatory requirement imposed by the section, but is only an 
administrative provision, the non-observance of which is not punish- 
able with the penalty imposed for the evasion of payment of 
import dues. The essential requirement established in Ai'ticle 6 
is that payment of the custom dues must be made within one week 
after the unlading of the imported goods. Now, seeing that the 
appellant made a tender of the amount of the custom dues to the 
authorised official within the prescribed time of one week, he 
complied with the obligation imposed by sect. 6, and the oiScial. 
acted wrongly in refusing to receive the custom dues tendered by 
the appellant. The appeal is allowed. The appellant is entitled 
to a refund of the fine paid by him. 

Ameshoff, J., concurred. 

Attorneys for appellant : Booth and Weasels. 
Attorney for the State : C Uechermann, sen. 
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TRUSTEE IN THE INSOLVENT ESTATE OF HAYDON Coram: 

AND COMPANY ^°'^2^' ^••^• 

AMESHOFF, J. 

■V. 

THE THISTLE EEEP GOLD MINING COMPANY, 1395 

LIMITED. ^ T- , 

2 August. 



EXCEPTION— EOEEIGN COMPANY. 

A company incorporated and registered abroad and having its head office and 
hoard of directors there must, being a foreign legal persona, be summoned at 
the place of its domicile, and cannot be summoned before the Judge lohere its 
properties are situated without permission of the High Court. — The rule 
laid down in the case of The Pretoria Syndicate v. The Transvaal Loan 
and Mortgage Co., Ltd. (Off. Eep. Vol. I. p. 82), folloived. 

In this case Lewis Birch Chesterton, in his capacity as trustee in 
the insolvent estate of the firm Haydon & Co., sued the Thistle 
Reef Gold Mining Co., Ltd., in the Circuit Court at Barberton 
in an action for debt and damages. 

The defendant excepted to the jurisdiction of the Circuit Court 
at Barberton on the grounds — (1) that the Thistle Eeef Gold 
Mining Co., Ltd., mentioned in the summons, had not been 
incorporated in this country and had no head office or board of direc- 
tors here ; (2) that the Thistle Peef Gold Mining Co., Ltd., mentioned 
in the said summons, was an English company incorporated in 
terms of the English laws, and that it was therefore a foreign legal 
persona, having its head office and board of directors in London ; 
(3) that it should, therefore, have been sued by edict, and could not 
summarily be brought before the Circuit Court at Barberton. The 
case was removed by the circuit judge for argument to the High 
Court. 

Wessels (with him Coster), for the excipient: The company is 
domiciled in London, and has its head office and board of directors 
there, and has not chosen domiciUum citandi et execidandi in this 
State. Under these circumstances, being a legsl persona, it must 
be sued by edict as a person domiciled abroad. 

In the case of The Pretoria Syndicate v. The Transvaal Loan and 
Mortgage Co., Ltd. (Off. Rep. Vol. I. p. 82), the defendant 
company had chosen domicile at Pretoria, and the Court decided 
that it could not be sued in the Circuit Court at Johannesburg, as 
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1895 Pretoria was beyond the limits of the jurisdiction of the Circuit 
Teustee Court. 

IN THE 

Ineolvekt 

Estate of Dickson, for the respondent : The company can be sued before 

,, ' the Circuit Court at Barberton notwithstanding that its head office 

The Thistle jg \^ London, as Barberton is the centre of its operations and the 

Reep Gold ..... . . 

MiNiNo Co. district in which all its properties are situated. 
Ltd. 

KoTZE, C. J. : It is clear that the exception is good. The 
company has not been incorporated or domiciled in this State, and 
the case therefore falls under the rule laid down and the decision 
given in the case of The Pretoria Syndicate v. The Transvaal Loan 
and Mortgarje Co., Ltd. The exception must therefore be allowed 
with costs. 

Ameshoff, J., concuiTed. 

Attorneys for exoipient : Booth and Wesads. 
Attorney for respondent : F. J. S. BiiJces. 



Coram: G. ANDERSON 

KOTZE, C.J. ^,, 

AMESHOFT, J. . 

JOEissEN,j. W. EOTCE. 



1895 



EXCEPTION— GEOUND OE ACTION. 

When siting a partner for satisfaction of a judgment obtained against the firm, 
it is sufficient, although not adoisahle, merely to attach the judgment and the 
original summons to the summons, and not to repeat the grounds of the claim 
contained in the first summons against the firm in the second summons taken 
out against the partner. 

The plaintiff had obtained judgment on the 15th November, 1894, 
against James Anderson and E. J. Eoyce, as the sole partners of 
the firm Anderson and Eoyce ; but subsequently ascertained that 
there was a thii-d partner, W. Eoyce, the defendant in this action, 
who, however, denied that he was a partner, and alleged that he' 
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neither had nor had had anything to do with the firm Anderson 1895 
and Royce. Akdebson 

The plaintiff thereupon sued the defendant, and, after mention- eotce 

ing the above fact, he alleged in the summons : " That at the time 

of the institution of the action he thought that the said firm, 
Anderson and Royce, consisted only of James Anderson and 
E. J. Royce, and that he therefore instituted the action against 
them only as being the members of the firm, as wiU more fully 
appear from the judgment of the 26th June, 1894, copy of which, 
with the attached documents, is hereto annexed and marked B, and 
which the plaintiff respectfully prays may be considered as inserted 
herein." " That the defendant as co-partner in the firm of 
Anderson and Royce is liable for the debts of the firm, and there- . 
fore also for the payment of the amount due by it to the plaintiff." 

The defendant took exception to the summons on the ground 
that it contained no ground of action against him, since it appeared 
from the plaintiff's summons that defendant had not been a part}- 
to the alleged transactions between the plaintiff and the firm 
Anderson and Royce, and that he therefore could not be bound by 
a judgment obtained against that firm by the plaintiff, eren had 
he been a partner in the firm, which he denied. 

Coster, for excipient : The summons contains no ground of 
action against the defendant. The plaintiff bases his claim wholly 
upon the contention that Royce is or has been a member of the 
firm Anderson and Royce. 

This is not suflScient. The defendant, even if he is a member 
of the firm, may not be liable for the debts, for there may be a 
special condition exempting him from liability. The mere fact 
that a person is a member of a firm is not suflicient to make him 
liable for the debts of the firm. {Lamb Bros. v. Brenner 8^ Co., 
5 E. D. C. p. 152 ; and Watcrmeyer v. Kerdel 's Trustees, 3 Menzies, 
p. 424.) 

Lohman, for respondent : The exception really amounts to this : 
that defendant cannot, owing to the way in which the summons 
is drafted, set up any other defence against the claim than that he 
is not or has not been a partner. But this objection is bad. The 
defendant either is or is not a member of the firm of Anderson 
and Royce. If he is, he is liable for the debts of the firm, unless , 

o.ii N 
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1895 Jie has some defence which affects himself personally. According 

Anbeeson to excipient's counsel, he is unable to raise such a special defence, 

RoTOE because the grounds and facts on which the original judgment 

against the firm Anderson and Eoyce is based are not mentioned 

in the summons. But they are mentioned in document B annexed 
to the summons, from which defendant can see what claim is 
brought against him and what defence he has to such claim other 
than that he is not a member of the firm. Defendant can surely 
not allege that, because what he wishes to know does not appear 
in the summons but is mentioned in a document attached thereto, 
he cannot know what claim is brought against him. 

The Court accepted the respondent's contention and disallowed 
the exception, although it did not consider that the drafting of the 
summons formed a good precedent. 

Attorney for exoipient : </, K. H. Lingbeek. 
Attorney for respondent : G. H. H. Sheppard. 



C"'"™- H. L. SCHOLTZ 

KOTZE, C.J. 
JOEISSEN.J. 



V. 



S. H. Y. NIEKEEK. 



1895 



6 Ati^mt. SURETY— PEOMISSOET NOTE. 

When two persons have endorsed a promissory note, and one of them has paid it, 
he cannot recover the half of the amount paid from his co-endorser unless 
he can prove a special agreement to that effect. 

This was an appeal from a judgment of the Acting Judicial Com- 
missioner of Pretoria. 

The appellant had, on the 9th of November, 1893, verbally 
bound himself, jointly and severally, with the defendant, as 
sm-eties for J. Du Toit, to Messrs. Baerveldt and Heyblom for 
payment of a sum of 135/. Du Toit did not pay this amount on 
the due date, and appellant had therefore to pay it, and also 
8/. 4-s. Gd. interest and costs. He thereupon sued the respondent 
for repayment of 71/. 12s. 3rf., after having obtained cession of 



OP THE SOUTH AFRICAN REPUBLIC. ^"^^ 

action against Du Toit, and under tender of cession of action i^^^ 
against him. The document in question read : — Soholtz 

V. 

Pretoria, 9 November, 1893. VanNieeebk. 
Due 9/15 February, 1893. 

135/. 

Three months after date I promise to pay to H. L. Scholtz, 
Esq., or order, at the office of Baerveldt and Heyblom, Pretoria, 
the sum of one hundred and thirty-five pounds sterling for value 
received. 

Jacques Dtj Toit. 
On the back were the endorsements — 

H. L. SoHOLTZ. 

S. H. Van Niekeek. 

The plaintiff (now appellant) alleged that he had bound himself 
to the firm Baerveldt and Heyblom as co-surety with the respondent, 
at the request of Du Toit, because the said firm was not satisfied 
with only one signature on the bill, and also that he had received 
no portion of the amount, which all went to Du Toit — a statement 
which was confirmed by Du Toit. 

The defendant (now respondent) alleged that he had endorserl 
the bill only as against the firm Baerveldt and Heyblom, but 
denied that he had bound himself as co-surety as against 
Scholtz. 

He alleged that he had never even seen the latter before the bill fell 
due the first time. Since then the bill had been twice renewed, and 
appellant had never told him that he regarded him (the respondent) 
as a co-surety. According to his contention, he was Liable only as 
a surety to Baerveldt and Heyblom, and then, too, only if the 
plaintiff (now appellant) failed to pay the amount. 

Sauer, for the appellant, contended that it appeared from the 
evidence before the magistrate that there had been an agreement 
between the appellant and the respondent to become sureties jointly 
for Du Toit. As appellant had paid the whole amount, he was 
now entitled to recover the half from the respondent. 

Wessek, for the respondent : There is no evidence to support the 
alleged agreement, and this action must therefore be decided accord- 
ing to ordinary principles. Scholtz is therefore not entitled to 
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1895 recover from Van Niekerk the half of the amount which he has 
Sc^Tz paid- (Story on Promissory Notes, 4th ed., par. 194.) 

V. Cur. ad. mitt. 

AIT jEKEEK. -g-Q^^E, C. J., in delivering the judgment of the Court, said : 
This is an appeal from the judgment of the Judicial Commissioner 
of Pretoria. A certain Jacques Du Toit was in pecuniary difficulty, 
and asked Scholtz and Niekerk to help him. They were both dis- 
posed to do so. It was agreed that Du Toit could get the money 
which he was in want of — namely, 200/. — from the firm of 
Baerveldt and Heyhlom, provided he could find two good names as 
endorsers to a promissory note. Both Scholtz and Yan Niekerk, 
who were aware of the fact that Du Toit proposed discounting the 
promissory note, were willing to sign, and did sign, the note as 
endorsers. The promissory note, which is sued upon, reads as 
follows : — 

Pretoria, 9th Novemher, 1893. 
Three months after date I promise to pay to H. L. Scholtz, 
or order, at the office of Baerveldt and Heyblom, Pretoria, the 
sum of one hundred and thirty-five pounds sterling for value 
received. 

Jacques Du Toit. 

The note was endorsed — 

H. L. Scholtz. 

S. H. Van Niekeek. 

Du Toit did not meet the note when due, and consequently 
Scholtz was obliged to pay the amount, 135/., with interest — viz., 
8/. 5s. 6d. — and costs, to Baerveldt and Heyblom. He now sues 
Niekerk for half this amount on an alleged agreement between him 
and Niekerk that they would be sureties, jointly and severally, for 
Du Toit. Kr facie the note there is nothing to show that Scholtz 
and Niekerk have not signed as ordinary endorsers as against the 
holder of the note, and as such it follows as of course that they 
are sureties for the maker of the note. But it does not follow from 
this that if one of them, as first endorser, is called upon by the 
holder to pay the note, the other, as subsequent endorser, is 
obliged to repay the half of the amount to the first endorser. No 
doubt the parties, as endorsers, can agree among themselves to 
that effect, but then there must be proof of such agreement. Now, 
Scholtz states that there was such an agreement, while Van Niekerk 
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denies it. Under these circumstances, the Judicial Commissioner i895 
dismissed the claim ; and I feel myself compelled to agree with Scholtz 
him. 

In the absence of proof that such an agreement was entered into 
between the appellant and respondent, the ordinary rule must 
prevail. The onus probandi was on the appellant, and ex facie the 
promissory note there is nothing to support the allegation of a 
special agreement between the parties. It is not sufficient that both 
Scholtz and Niekerk signed merely to accommodate Du Toit, and 
that Niekerk was aware of the fact that Scholtz had received no 
consideration for lending his name. The chief object of the endorse- 
ment of the promissory note by Scholtz and Niekerk was to accom- 
modate Du Toit, the maker of the note, by enabling him to obtain 
the amount of the note on the credit of the endorsers. That is all. 
There must be clear proof of the agreement on which the plaintiff 
bases his action. It is very justly observed by Story in the passage 
quoted by Mr. Wessels : — " When several persons endorse a note 
for the accommodation of another their rights and obHgations are 
the same as upon other notes ; their relation towards each other is 
that of successive endorsers, and if one of them pays he can recover 
the money from any former endorser. But this relation as 
between themselves may be changed by special agreement." (Story 
on Promissory Notes, pars. 194 and 480.) The mutual agreement 
on which Scholtz relies not being proved, I am of opinion that the 
appeal must be dismissed, with costs. 

JoRissEN, J., concurred. 

Attorney for appellant : H. L. Scholtz. 
Attorneys for respondent: Booth and Wessels. 



HAAEHOFF v. WATSON, N.O. coyam.- 

KOTZE, C.J. 

EXCEPTION— BANK. JOEISSEN.J. 



1895 



A Bank, and not its manager, should he sued in an action arising out of 'dealings 
of the manager carried on loithin the limits of his duties and in his capacity 
as manager. 9 August. 

In this case James Watson was sued, in his capacity as the manager 
of the Pretoria branch of the .Natal Bank, by J. 0. Haarhoff for 
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1893 re-delivery of certain documents which plaintiff alleged were given 

HiAEHorr to Watsou, in his capacity aforesaid, for the sole purpose of sub- 

Watson N i^^*^™& them to his attorney, and under the distinct verbal 

condition that they would be returned after they had been so used. 

The following exception was taken to the summons by defen- 
dant — namely, that the defendant was not sued in his personal 
oajsaoity, and that the Natal Bank could not be sued in a summons 
against the manager of the Pretoria branch, and that therefore the 
summons was bad in law and should be dismissed. 

Wessek, for the excipient : It has repeatedly been laid down by 
the Court that the bank cannot be sued in the name of its 
manager. {Be Waal v. The Natal Bank; Gallewshi v. TJie 
Standard Banl; ; Trustees of Mears \. The Bank of Africa.) Either 
the bank itself must be sued or the person appointed by the trust 
deed for that purpose. A manager is only an employee of the 
bank, and he brads it only by acts done within the limits of his 
duties. 

Barber, for respondent : The plaintiff contracted with the 
defendant N.O. in his capacity as manager of the Pretoria branch. 
The defendant is entitled to sue or be sued by virtue of a power of 
attorney filed by the bank at the oflace of the Eegistrar of Deeds. 

Counsel was engaged in reading out that portion of the said 
power, when he was stopped by the Court, as the Court was of 
opinion that no use could be made in an argument on exception of 
a document unless such document had been filed, supporied by an 
affidavit, with the record. 

KoTZE, C. J. : The exception must be allowed. The manager 
has been sued for something that he has done in his capacity as 
manager ; not he, but the bank must be sued for acts done by him 
in that capacity, unless the manager personally is sued in tort, which 
is not here the case. 

JoRissEN, J., concurred. 

Attorney for excipient : Carl Decker laann, Jan. 
Attorney for respondent : 0. M. de Korte. 
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GOEDON MITCHELL & 00. coram: 

V. KOTZE, C.J. 

GOLDSMITH. jobissen.j . 



1895 

CEEDITOE AND DEBTOR— SETTLEMENT— UNDUE PEEEEEENCE. 9 J^s^. 

L. made a compromise with Ma creditors hy which he paid them 501. in cash, 
and handed (?. M. & Co., in trust for said creditors, four promissory notes 
of 50?., each siijned hy L. & J. in favour of O. M. & Cv. Goldsmith 
obtained judgment against L. for 241. with costs, and, on mi ex parte appli- 
cation, he also obtained an order hy which G. M. & Co. ivere ordered to hand 
one of tJie said promissory notes to the messenger of the Court for execution. 
G. M. & Co. and the other creditors appeared to oppose this judgment, hut 
the Judicial Commissioner confirmed the same. Held, on appeal, that the 
Judicial Commissioner had acted wrongly in confirming this order. By 
handing over the promissory notes in the manner aforesaid, the dominium 
in the same was changed, and the creditors hecame owners thereof through 
O, M. & Co. The only way in which Goldsmith could set aside the said 
compromise was hy having L. declared insolvent and hy then trying to have 
the compromise set aside as an undue preference. 

This was an appeal from the judgment of tlie Special Judicial 
Commissioner of Johannesburg. The facts were as follows : — 

On the 11th of March, 1895, certain Simon Lipschitz made a 
written agreement with some of his creditors, in which, in considera- 
tion of them releasing him from fui'ther liability, he paid the sum 
of 50/. in cash, and handed over to Gordon Mitchell & Co., in 
trust for those creditors, four promissory notes of 50/., each signed 
by Levinson and JofEe in favour of Gordon Mitchell & Co. On 
the 3rd of April, 1895, the respondent, B. Goldsmith, obtained 
judgment against Lipschitz for the sum of 24/., and took out a 
writ of execution. 

On the 29th April, 1895, the respondent made an ex parte 
application, and obtained from the Special Judicial Commissioner 
an order whereby Gordon Mitchell & Co. were ordered to hand 
over to the messenger of the Court one of the above-mentioned 
promissory notes, and Levinson and Joffe were ordered to pay the 
amount of the promissory note on the due date to the messenger 
of the Court. Gordon Mitchell & Co. and the other creditors 
appeared to oppose the execution of this order. Having heard the 
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parties, the Special Judicial Commissioner gave the following 
judgment : — 

" According to the document handed in by the opposite side, 
Lipschitz was not able to pay his debts, and it must therefore be 
assumed that his estate was at that time insolvent. In view of 
that fact, the compromise and settlement between Lipschitz and 
the respondents cannot be considered to protect the respondents 
against the claim of the judgment creditor. The applicant now 
stands in that position, and the interdict is therefore confirmed and 
the respondents ordered to pay the costs of this application." 

Against this judgment the opposing parties now appealed. 

F. Krause, for appellants. 

No appearance for respondent. 

Krause : The decision of the Special Judicial Commissioner is 
obviously wrong. After the handing over of the promissory notes 
the dominium in the promissory notes was changed, and they could 
therefore not be taken in execution on a judgment against 
Lipschitz. Respondent's only remedy was to have Lipschitz 
declared insolvent and to try to have the aforesaid compromise set 
aside on the ground of undue preference. 

KoTZE, C. J., delivered the following judgment: — The conten- 
tion of the appellants is correct. The Judicial Commissioner has 
acted wrongly in granting an order by which one of the pro- 
missory notes obtained by Gordon Mitchell & Co. by virtue of the 
compromise was attached. The compromise could not be set aside 
in this way. If Goldsmith is not satisfied, he can have the estate 
of Lipschitz placed under sequestration and then try to have the 
compromise set aside on the groimd of undue preference. The 
dominium of the promissory note was in Gordon Mitchell & Co. in 
trust for the creditors, and not in Lipschitz. 

The appeal is allowed with costs, and the attached promissory 
note, or, if it has already been paid, the amount thereof, must be 
returned to the appellant. 

JoRissEN, J., concurred. 

Attorney for appellants : G. M. de Korte. 
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OORDELL AND COOKE Coram: 

P_ KOTZE, C.J. 

KERSHAW AND PRIEST. 



JORISSEN,J. 



1895 



PEINCIPAL AND AGENT— COMMISSION. 10 Attgust. 

C. and 0. gave instructions to K. and P., house-agents, to sell a certain stand fur 
the sum o/2,300Z., and promised them a commission of o per cent, if they 
were successful in selling the stand for that amount. K. and P. took certain 
N. to the stand and introduced him to 0. and G. Thereafter 0. and C. 
concluded arrangements with N., without the hnowledge of K. ami P., to 
sell the stand directly to him for 2,250?. C and 0. were sued hy K. and P. 
in the Court below for 5 per cent, commission on this amount, and the 
Judicial Commissioner gave judgment in favour of K. and P. for a quantum 
meruit, i.e. 251., on the grounds that it was through the introduction of 
K. and P. that C. and C. came into contact with N., and that they Inew 
that N. was the prohable purchaser whom K. and P. had in view. — Held, 
on appeal, that the grounds of this decision loere correct, hut that the 
Judicial Commissioner should have alloived the full amount of the com- 
mission. 

This was an appeal from the judgment of the Special Judicial 
Commissioner of Johannesburg. 

The summons in the Court below set forth, intef alia, that in the 
month of May or thereabouts the defendants (Oordell and Cooke), 
now appellants, gave verbal instructions to the plaintifEs (Kershaw 
and Priest), now respondents, house-agents and auctioneers at 
Johannesburg, to sell a certain stand No. 14, situated in End Street, 
Doornfontein, with the buildings thereon, their joint property, for 
the sum of 2,300^., and promised, should they obtain a purchaser 
for the said stand, to pay them a commission of 5 per cent, on the 
purchase price ; that, acting on these instructions, plaintifEs intro- 
duced to defendants a certain R. Newman, who bought the stand 
from the defendants direct for 2,250/. ; and that the plaintiffs were 
therefore entitled to claim from the defendants payment of the 
said commission of 112/. 10s., being 5 per cent, on the said purchase 
price ; and that the plaintiffs were willing to waive the amount of 
12/. 10s. in order to bring the case within the jurisdiction of the 
Landdrost. 

The defendants denied the ground of plaintiffs' claim, and 
alleged that it had been specially agreed that they would pay a 
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1895 commission on 2,300/. in case the plaintiffs were successful in 

CoBDELL Am> obtaining that amount ; but that they, the defendants, had obtained 

Cooke q^j^ 2,250(?. by dealing with Newman direct. They denied that 

Keeshatvand Newman had been introduced to them by the plaintiffs as pur- 

' chaser ; and, further, that at the time they sold to Newman the 

option granted to plaintiffs had abeady lapsed. 

After having heard the evidence, the Special Judicial Com- 
missioner was of opinion that, at the time when defendants were 
negotiating with Newman direct, they knew that he was the 
probable purchaser whom the plaintiffs had in view ; that it was 
through the plaintiffs' introduction that defendants came into 
contact with Newman ; that, although the sale was not finally 
concluded by the plaintiffs, they had been largely instrumental in 
its conclusion, and that they were therefore entitled to a reward 
for their trouble. Although he was not inclined to allow them a 
commission of 5 per cent, on the full purchase amount, they were 
entitled to a quantum meruit for their services, and he would 
therefore allow them 25/., with costs. 

Krause, for appellants : The respondents have not fulfilled their 
agreement to procure a purchaser for 2,300/., and therefore they 
are not entitled to their commission of 5 per cent. Newman 
negotiated personally with the owners and they sold the stand to 
him direct for 2,250/. The summons sets forth a special agreement, 
which has not been proved, and the Judicial Commissioner had no 
right to take the equities into consideration and to allow something 
which was not claimed in the summons; he therefore acted wrongly 
in allowing 25/. as a quantum meruit. 

Curlewin, for respondents : The Judicial Commissioner has rightly 
based his decision on the fact that the purchase and sale was con- 
cluded through the intervention of the respondents. He found 
that as a fact, and awarded the respondents a bonus of 25/. 
According to the authorities, he ought to have allowed the full 
amount of the commission. Whenever the relation of purchaser 
and seller is called into existence between parties by an agent the 
agent is entitled to his commission, even although the agreement is 
concluded by the principal himself by acting directly with the 
purchaser behind the back of the agent. {Manzell v. Ckments, 
L. E. 9. C. P. p. 139 ; Moir v. Watts, 5 Lawrence, p. 109.) 
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Krause, in reply : The respondents cannot now obtain more than ^^^^ 
■was allowed them hy the Court below. If they were dissatisfied Cobdell and 
with the decision of the Judicial Commissioner, they could have °°™ 

appealed against it, which they have not done. The cases referred Kbeshaw and 

to are not in poiat, because they are based on English Equity ' 

Law. 

KoTZE, C. J., in giving judgment, said : Everything that could 
be said in this case has been said by the learned counsel. The 
facts are very simple. The respondents are house-agents at 
Johannesburg. The appellants, who had a house at Doornfontein, 
went to respondents and gave them instructions to sell that house 
and promised them a commission of 5 per cent, if they could find a 
purchaser for 2,300/. The respondents took Newman to the house 
and introduced him to appellants. Subsequently Newman went 
alone to appellants and bought the house from them direct for 
2,250/. The appellants then denied that respondents were entitled 
to any commission, seeing that Newman had bought direct from 
them, and for the sum of 2,250/. and not 2,300/. This contention 
cannot be accepted ; otherwise an agent who had by agreement 
stipulated for a certain commission if he sold the property would 
not be entitled to any commission if he sold the property for one 
pound less. The principle laid down in the cases Manzell v. Clements 
and Moir v. Watts is applicable in this case. Advocate Krause has 
said that the decision in ManzcUv. Clements was based on "English 
Equity Law " and therefore cannot be in point here. The judg- 
ment, however, is based on the Common Law. The principles of 
" English Equity Law " have their origin in the Eoman Law, the 
principles of which law were disseminated by the "Civil " and even 
the " Common Law " lawyers in England. The principles of our 
law are likewise based on those of the Eoman Law. The equities are 
in the respondents' favour, and the Cotu-t is satisfied that substantial 
justice has been done. The Judicial Commissioner should have 
awarded the full amount of the commission. The appeal is set 
aside with costs. 

JoKissEN, J., concurred. 

Attorney for appellants : A. S. Boiu. 
Attorney for respondents ; J. H. L, Findlay. 
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Coram : 
KOTZE, C.J. 
JOBISSEN.J. 

1895 

12 August. 
15 August. 



H. NAUMANN c. J. W. JOHNSON. 



LIABILITY OF INNKEEPER FOE INSUFFICIENT STABLING- 
HOESE SICKNESS— DAMAGES. 

hi an action for damages hy reason of the non-performance of a duty it must he 
shoivn that the damage luas the natural , reasonable, or probable consequence 
of the negligence of the defendant. 

The appellant, an hotel keeper at Erakriver, was condemned 
by the Landdrost of Pietershurg to pay to the plaintifp, now 
respondent, the sum of 25/. as damages, together with the costs of 
suit, for having failed, on 23rd April, 1895, to provide stabHng 
accommodation for the plaintiff's horse, which had been brought 
by one of the plaintiff's servants to the appellant's hotel, in conse- 
quence of which the horse had to remain during the night in the 
open air, contracted horse sickness and died, it being the duty of 
the appellant, as hotel keeper, to provide sufficient accommodation 
for man and beast. 

Curleicis, for appellant, explained the natui-e of the appeal, and 
contended that it did not appear from the evidence before the 
Court below that the ilhiess of the horse was caused by the fact 
that it had to spend a night in the open air. 



Wessek, for respondent, contended that in any case the appellant, 
as hotel keeper, was obliged, under sect. 17 of Law 13 of 1892 
(Liquor Law), to provide proper stabling. 

Cur. ad. viilt. 

KoTZE, 0. J., deHvering the judgment of the Court, said: This 
is an appeal from the judgment of the Landdrost of Pietershurg, 
Johnson sued Naumann for the sum of 65/. as damages under the 
following circumstances : — On the afternoon of Saturday, the 
20th of April, 1895, Johnson sent one Thomas on business with a 
chestnut horse to Erakriver, in the district of Zoutpansberg, where 
Naumann kept an hotel. Under the 17th section of Law 13 of 
1892, the holders of licences for wayside inns are bound to provide 
travellers with food, lodging and stabling ; othermse the renewal 
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of their licences may be refused or the licences withdrawn. The 1895 
hotel of the defendant, Naumann, is about eighty-two miles from na-umInn 
Pietersburg. On the evening of Sunday, the 21st April, about "• 

dusk, Thomas arrived at the hotel. Naumann gave him lodging 

but had no stabling for the horse, which was fastened outside to a J^°tze, C.J, 
crib for the night and provided with fodder. Thomas retm'ned to 
Pietersburg the following morning between six and seven o'clock, 
and on the 1st of May the horse died of what is known as horse 
sickness. Tlie plaintiff ascribed the death of the horse to the fact 
that the horse had to stand in the open air during the Sunday 
night at Brakriver, which is known as an unhealthy place. The 
Landdrost gave judgment in favour of the plaintiff, with costs. 
It appears clearly from the evidence that Thomas off-saddled 
several times along the way, but he states that on all these 
occasions he put the horse into a stable. The horse was watered 
at a ditch or dam at Witklip, about thirty miles from Naumann's 
hotel. From that place Thomas rode right through to Brakriver 
without off-saddling. Johnson was aware of the fact that on a 
former occasion Naumann had no stable at Brakriver. When 
Thomas asked Naumann for stabling, the latter replied that his 
stable had been washed away by the heavy rains two months 
before. The following morning Thomas rode back fi-om Naumann's 
hotel to Witklip, again without off-saddling, and he reached 
Pietersburg on the Monday evening about sunset. 

Now, if the evidence of Johnson is correct, that Brakriver is 
eighty-two miles from Pietersbm-g, then it follows that Thomas 
had ridden the horse eighty-two miles on that Monday, and also 
that Thomas had in three days ridden the horse a distance of 
164 miles, including a stage between Witklip and Brakriver of 
thirty miles, which he covered both on his outward and his return 
journey without off-saddling. This was requiring far too much 
from the animal. But this was not all. After the horse got 
back, one Juta, who was in Johnson's employ, rode the horse to 
Parkwesa, in the Spelonken, a distance of about 123 miles from 
Pietersburg, and on his return on the 1st of May the horse died at 
the farm of one Potgieter. This witness also states that when he 
rode out of Pietersburg to the Spelonken the horse was lifeless and 
slow, but showed no other symptoms of sickness. Eegard being 
had to the reckless manner in which Thomas had a few days 
previously treated the poor animal, it is not to be wondered at that 
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1895 the horse was lifeless and slow when it left Pietersburg for the 

Na-dmahn Spelonken. It has been argued that the horse died from horse 

*• sickness ; that the horse sickness was due to the exposure of the 

animal to the open air on the Sunday night at Brakriver; and 

Kot ze, C .J, ^j^^^ g^^j^ exposure was due to the fact that the defendant in the 
Court below, now appellant, had no proper stabling, which the 
law requires. Thence the conclusion is drawn that the death of 
the horse was due to the neglect and negligence of the defendant. 

Whether the breach of a statutory duty gives a right of 
action to the person who is injured by such breach is a very 
important question. In the well-known case of Couch v. Steel 
(18 Jur. ; >S'. C, 3 Ellis & BI. p. 402) it was laid down that 
where a duty is so created the person who is injured by 
the non-performance of the duty is entitled to institute an action 
for damages, even if the special enactment contains a penalty for 
the non-performance of the duty, provided that the penalty is not 
awarded to the person suSering the injury. But the Court of 
Appeal, in the more recent case of Atkinson v. Newcastle Water- 
u-orks Co. (L. E.2Ex.Div.p. 441), expressed its opinion that the rule 
as laid down in Coiich v. Steel is too broad and general. However, 
it is not necessary for us to proceed to deal with this question in its 
general aspect; for, even assuming that Naumann may be liable for 
any damage suffered by any traveller in consequence of the non- 
performance of his duty as an hotel keeper, the question would still 
remain. Was the death of the horse due to the negligence or the 
default of Naumann ? 

Now, whether or not there has been neglect or default on the 
part of the defendant by the non-performance of a duty, whether 
it be a statutory or a common law duty, can make no difference 
in the rule of evidence which ought to be applied, unless 
there is something to be found in such statute itself to cause 
us to depart from the rule. There must exist a more or less natural 
and direct relation between the alleged negligence and the injury 
which is said to have been caused thereby. We cannot make 
suppositions and conjectures. We must require such proof as will 
reasonably lead to the conclusion that the damage complained of 
is the natural, reasonable, or probable result of the defendant's 
negligence. In jure non remota causa sed proxima spectatur is a 
well-known and generally accepted rule. Now, to say that the 
horse contracted horse sickness because it was not stabled on the 
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Sunday night is nothing else than a hare conjecture. Who 1895 
can assure us that the horse did not have the germs of the sickness Naumann 
in him hefore he got to Brakriver? We do not know whether Johnson 
there had not heen some sick horses in the stahles along the road — — 
in which this horse was placed. Who will venture to assert that ' ' 

the breathing of the air while the horse was in motion, or the 
eating of something green or wet with dew, was not the cause of 
the horse sickness from which the animal died ? How do we know 
that the horse did not catch the germs of the sickness on the way 
to the Spelonken, while he was under the charge of Juta ? It is 
true that Juta says that when he rode the horse out of Pietershurg 
the animal was somewhat listless and slow ; but this was rather 
due to the rough manner in which it had been treated a few days 
previously by Thomas, who covered 164 mUes in two and a half 
days on the poor animal, and cannot in any way serve as proof 
that the horse was then suffering from horse sickness. That the 
horse died of horse sickness is proved. That Naumann has not 
performed his duties as hotel keeper is also proved ; but it is not 
proved that the death of the horse was due to the neglect or the 
default of Naumann. Therefore the judgment of the Court 
below must be altered into judgment in favoui" of defendant, with 
costs, and the appeal be allowed, with costs. 

JoRissEN, J., concurred. 

Attorney for appellant : J. H. L, FmdJay. 
Attorneys for respondent : Booth and Wessels. 
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J. B. P. OESTEBICH 



T. N. DE YILLIBES akd C. TJBCKERMANN, jun. 



1895 
15 Atymt. 



AGENT— ATTOENEY-SECUEITY—PO WEE. 

An attorney who, after the conclusion of a case, collects from the defendant the 
amount awarded, acts as the attorney and not as a mere agent of the 
plaintiff. A partner who, on h is departure from the country, gives a general 
poioer of attorney to hispartner, under which, inter alia, the latter is granted 
the power on his account and in his name to buy and sell fixed property, to 
declare under oath the true amount of the purchase price, to receive and pass 
transfers of such fixed pyroperty , to pass and cancel bonds, and to sign, give 
and receive mortgage lands and also kusting and other bonds, also notarial 
as loell as underhand contracts and obligations and surety bonds of ivhatever 
nature, to release sureties from their pledges and accept others in their place, 
likewise to give guarantees and indemnities ; and further empoivers him, in 
all cases and under all conditions, to do and execute or to cause to be 
done and executed all that may be necessary and that he himself might 
or could do or cause to be done if personally present, notwithstanding any 
more special or ample authority thereto required, which is to be considered 
as inserted herein, cannot afterwards contend that he is not liable on a 
surety bond signed by his partner for the firm, on the grounds that he never 
signed the said surety bond and had never given his partner authority to 
sign his name, and that he had repudiated all liability as soon as he became 
aware that his partner had signed his name. 

BoR the facts in this case refer to page 108 of these reports. 

The defendant, Ueekemiann, set up the special plea that he was 
not liable for the actions of Lofthouse because, when the latter 
collected the money for Oestreich he was acting not as attorney 
but as agtnt. The defendant, De ViUiers, set up an additional 
plea that the defendant, Ueckermann, had no right to sign the 
surety bond in question on his behalf, because the power of attorney 
which he left Ueckermann authorised him to do the acts therein 
mentioned only in so far as they related to the business of the firm. 



Dickson, for plaintiff. 
Barber, for De Villiers. 



Sauer, for Ueckermann. 
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Did; son : On the 4tli of June tlie Court decided that De Yilllers 1895 
and Ueckermann were liable ex facie the surety bond. The Court OEsraEicH 
must now decide if the circumstances are of such a nature as to fall ^ „"■ 
within the terms of the surety bond. Lofthouse was suspended and 
for twelve months because he had not accounted to his client Ueceeemann. 
Oestreich for moneys received on his behalf. The Court then 
considered Lofthouse as an attorney ; but even if it is assumed 
that he acted as agent, this would not free his sureties from their 
liability. 

With reference to the second point, it would appear from the 
evidence before the Court that De YiUiers had some interest in the 
matter when the surety bond was signed. 

Carl Ueckermann, called as witness, said : He is a partner in 
the firm of De Villiers and Ueckermann. When he signed the 
surety bond in the name of De Villiers, Lofthouse was a clerk in 
their office, and was practising as an attorney at a fixed salary. 
When, however, Lofthouse acted as attorney for Oestreich he was 
acting on his own account. After the return of De Villiers from 
Europe witness showed him the surety bond, and he raised no 
objection to it. Witness signed the bond because he considered it 
in the interests of the firm, as they required someone in their office 
who could sign as attorney. 

On this evidence Dickson submitted that the surety bond was in 
the interests of De Villiers ; moreover, he did not repudiate it untU. 
1894. The power of attorney in favour of Ueckermann left behind 
by De Villiers was so drawn up as clearly to give Ueckermann the 
right to give the surety bond. 

Saner contended that Lofthouse had not acted as attorney, but 
as agent. After the action between Oestreich and Hattum and Co. 
was concluded, and the writ of execution taken out, Lofthouse's 
duties as attorney ceased, as his authority to act as such also 
ceased. When Lofthouse received the money fron Van Hattum 
and Co. he was no longer acting as attorney, but as agent, and the 
defendant had given no guarantee for the discharge of his duties 
as agent. 

Barber added that the power of attorney by virtue of which 
Ueckermann had signed on behalf of De Villiers only gave him 
authority with respect to surety bonds in connection with the firm. 

o.il o 



De Villiees 

AND 

TJeokeemann. 
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1895 The surety bond in question was not a surety bond for the firm, 
Oes^ch and TJeckermann had therefore no right to sign it on behalf of De 
Villiers. The latter had, moreover, repudiated the action of his 
partner as soon as he had heard of the existence of the bond. 

KoTZE, 0. J. : It clearly appears from the power of attorney 
that TJeckermann can bind De Yilliers in all matters connected 
with the firm. Lofthouse's duty was to act as an attorney in the 
office of the firm, and for its benefit. The surety bond was neces- 
sary in order to enable Lofthouse to practise as an attorney, for 
without it he could not practise. Therefore the power of attorney 
and also the fact that the surety bond was entered into for the 
benefit of the firm as well as that of Lofthouse render De Villiers 
liable. The collection of the money is only the result of the 
execution of the judgment, and in this Lofthouse acted as an 
attorney and not merely as agent. The Court is of opinion that 
judgment must be against both the defendants for 171/. 18s. 7rf., 
with interest at 6 per cent, from the 20th February, 1894, i.e. from 
the time when Lofthouse received the moneys, with costs. 

JoRissEN, J., concurred. 

Attorney for plaintiff : A. W. Baker. 
Attorney for defendants : A. de Kock. 



^''™»- SOMEES n: 0. V. LANGE. 

KOTZE, C.J. 

JOEISSBN J. Undue preference. — Section 8, Laiu No. 5 of 1893. — Sections 84 and 85 of ilie 

Insolvent Law. 

1895 This was an action instituted by John Somers in his capacity as 

16 Auaust. ^^^ trustee in the insolvent estate of Thomas Arnold Pearce 

Venner, of Eustenburg, for the setting aside of a purchase and 

sale concluded by the defendant, Peter Heinrich Wilhehn Lange, 

with the insolvent. 

The summons set forth, infer alia, that the estate of Yenner was 
placed under final sequestration on the 2nd of February, 1895 ; 
that on or about the 12th of November, 1894, the insolvent 
negotiated a written agreement of pm-chase and sale with the 
defendant, who was at that time his creditor, by which he sold and 
delivered to defendant for the sum of 130/. a certain buck-wagon. 



OF THE SOUTH AFRICAN EEPUBLIC. 19'5 

13 oxen and gear ; that the said goods were of the value of 150/. ; ^ 
that at the time that the said agreement was negotiated the SomeesN.O. 
insolvent contemplated the surrender of his estate, and entered Lange. 

into the same with the intention to prefer the defendant to his 

other creditors ; that therefore the said sale was nuR and void by 
virtue of sect. 84 of Law 21 of 1880, in that it created an undue 
preference, and that the defendant should forfeit his claim by 
virtue of sect. 88 of the same law ; wherefore the plaintiff N. 0. 
prayed that the aforesaid agreement and sale should be declared to 
constitute an undue preference, and that the defendant should be 
ordered to return the said goods or to pay the value thereof, 150/., 
and that the defendant should be declared to have forfeited his 
claim, amounting to 150/., against the estate. 

The defendant in his plea admitted the making of the said 
contract of sale, but denied all other allegations contained in the 
summons, and pleaded further that in entering into the agreement 
he acted bond fide, and that it was not a collusive arrangement, but 
a proper legal transaction, the sole object of which was to pay off 
a debt which was long overdue. 

The further facts appear sufficiently from the judgment of the 
Chief Justice. 

Bauer, for plaintifi N. 0. 

Kleijn (with him F. Krause), for defendant. 

KoTZE, C. J. : In this action there are two points to be decided. 
The first is, has the insolvent Venner given the defendant an 
undue preference by entering iuto a certain contract of purchase 
and sale ? The transactions which the trustee wishes to be declared 
void took place on the 12th November, 1894, and were to the 
effect that the insolvent sold and delivered to the defendant a 
certain buck- wagon with gear and 13 oxen for the sum of 130/. 
Sect. 8 of Law 5 of 1893 stipulates that — 

"If, in an action for the setting aside of an undue preference 
under the provisions of sects. 84, 85, 87, 92 or 95 of the Insol- 
vency Law, it be proved that the alienation, transfer, cession, 
delivery, mortgage, pledge or payment forming the subject of 
such action was given or took place within six months before 
the sequestration of the estate of the insolvent, and at a time 
when his liabilities fairly calcidated exceeded his assets fairly 
valued, the insolvent wiU be presumed to have contemplated at 

o2 



Lanoe. 
Kotze, C.J. 
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1895 sucIl time the sequestration of his estate, unless the defendant 

SomeeTn ^^ such action proves the contrary ; the evidence of the in- 

solvent alone is not sufficient for this purpose." 

That in the present case the liabilities of the insolvent fairly 
calculated exceed his assets fairly valued is proved by the fact that 
a notice dated the 27th of November, 1894, appeared in the 
Gazette, in which the insolvent notified his intention to place his 
estate under voluntary sequestration. There is therefore no doubt 
that, when he made the afore-mentioned agreement with Lange, 
Yenner was contemplating the sequestration of Ms estate. 

The second point which must be decided is, has the defendant 
forfeited his claim against the estate by reason of his know- 
ledge, at the time when he made the agreement, that Venner 
was insolvent ; in other words, was there collusion between the 
defendant and Yenner ? "We have the evidence of two witnesses 
on this point — namely, Samuels and Somers. We cannot attach 
much weight to the evidence of Samuels. He says that Lange 
told him of the bad financial position in which Yenner was, and that 
Lange warned him against Yenner. In weighing the evidence of 
this witness, we must not forget that he admitted that he got this 
information from Lange by cross-questioning him, and that Lange 
and his brother-in-law Yenner were not at that time on a very 
friendly footing with each other. The evidence of Somers is of 
more value than that of Samuels. He says that Lange told him 
that Yenner was living like a gentleman, that he had a shop, 
farm and hotel, and yet he could not pay his debts. That evidence 
is, however, not sufiicient to show that Lange had knowledge of 
the insolvency of Yenner. The unfriendly feeling of Lange 
against Yenner may have been the cause of his giving this 
information. I come to the conclusion that there is a doubt as to 
the bona fides of Lange, and in that case the defendant should 
have the benefit of the doubt. 

The sale to Lange is declared to be an undue preference, and 
Lange is ordered to return the goods to the estate, without, how- 
ever, forfeiting his claim ; and he must also pay the costs of suit. 

JoEissEN, J., concurred. 

Attorney for plaintifl : H. L. Scholtz. 
Attorney for defendant: P. A. M. Cloete. 
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KOTZE, O.J. 
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PL AC A AT OP CHARLES V., SECTION 16— PEESOEIPTION— THE 

MEANING OE " KOOPMANSCHAP TEE SLETE GELEVEED." 1895 

The prescription of two years in the placaat of the Emperor Charles V., ^ Jtme. 
ith Octooer, 1540, section 16, which is in use in this country, only refers to 
the purchase amoimt of goods which are sold in small quantities and for 
consumption , or, as it is put in the placaat, ' ' Koopmunschap ter slete 
geleverd." 

The appellant sued the respondent in the Court of the Landdrost 
of Boksburg on an account for 42/. 15s. for goods sold and 
delivered to him dui'ing the months of June, September and 
October, 1892. 

The summons in the action in the Court below was taken out 
on the 13th December, 1894. 

The respondent pleaded as a defence to the claim the exception 
that the debt was prescribed, by virtue of the placaat of the 
Emperor Charles V., a.d. 1540, sect. 16, as two years had elapsed 
since the debt arose ; and in support of this exception the decision 
in the case Van Biggelen v. Wepener (Off. Eep. Vol. I. p. 31) 
was cited. 

The Landdrost allowed the exception and granted absolution 
from the instance. Against this judgment an appeal was noted. 

Midler, for appellant : The Landdrost based his judgment on 
the decision in the case Van Biggelen v. Wepener, cited in the 
Court below, in which it was decided that the fees of a law agent 
are prescribed after two years, as well as those of advocates and 
attorneys, who are expressly mentioned in the Placaat. The Court 
based its judgment in Van Biggelen v. Wepener on two decisions in 
the South African Courts — i.e.. Brew v. Executors of Wolfe (Buch. 
68, p. 119) and Ralie v. Neebe (Eeports of the High Court, 
0. E. S., p. 27) — ^in which the prescription of two years was held 
to apply to the fees of doctors. The Court followed these decisions 
as establishing, with respect to the fees of doctors, a custom of 
South Afiica (Thirty-three Articles, sect. 31), irrespective of any 
force which this placaat might have in this country. 

According to the most approved writers on Romnn-Dutch law, 
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1895 the plaeaat had already in their time fallen into disuse. ( Vide Yan 
L^E Leeuwen, Eoman Dutch Law, 2, 8. 1 ; Oensur-a Torensis, 1, 2. 10, 
par. 18 ; Grroenewegen, Notes on Grrotius' Introduction (3, 47. 7) ; 
Leg. Ahrog., p. 638 ; Yoet (3, 1. 6 ; 44, 3. 7) ; Van Alphen, 
Papegay (pt. l,p. 79) ; Pothier on Contracts (v. d. Linden's Trans- 
lation, pt. 2, par. 706, nota). But granted, for the sake of argu- 
ment, that the prescription of two years is in force in this country, 
even then it cannot he applied to the whole amount of the claim, as 
the plaeaat fixes the period of two years for KoopmanscMp ter slete 
(jeJn-ei'd, hy which is meant goods sold in small quantities for 
immediate use, or those which either are consumed or destroyed hy 
use. Many of the goods mentioned in the account cannot he 
classed under the last-mentioned class, and therefore the prescrip- 
tion of two years is not applicahle to them. 

Coder, for respondent : In the case of Van Biggelen v. Wepener, 
the majority of the Court said that the jus controversim with 
reference to the question as to whether the plaeaat of Emperor 
Charles Y. was still in force in Holland in the time of Van 
Leeuwen, and the other writers referred to, was set at rest, so far 
as South Africa is concerned, by the decisions in Brew y. Executors 
of Wolfe (Buchanan, '68, p. 119) and Rabie y. Neele (Eeports of 
the High Court, 0. F. S., p. 27). Van der Keesel (Thes. 876) 
says that the onus of proof that the statute has fallen into disuse 
must he upon him who alleges that this is so. The words of the 
plaeaat, " Koopmanschap ter slete geleverd" simply mean goods sold 
in retail, and not goods sold in retail for immediate use. This is 
clear from Voet (44, 3. 7), who translates the words " Kooptiianschap 
ter slete geleverd'" as mevciitm minutim distractarum. The Latin 
word distrahere, like the old Dutch word slete, means to break. 
Voet's translation, therefore, leaves no doubt that the said words, as 
used in the plaeaat, mean goods sold by retail. In Van Biggelen 
V. Wep)ener the Coujt gave a broad interpretation to the prescription 
of two years established hy the plaeaat, by applying it to law 
agents, although the plaeaat only deals with advocates, attorneys, 
and notaries, under the term lawyers. In this case the plaeaat is 
literally applicable. 

Cur. ad. milt. 

Postea. 22nd August. 

KoTZE, 0. J. : This is an appeal from the judgment of the 
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Landdrost of Boksburg. Little sued Eothman for payment of the 1895 
sum of 421. 15s., due upon an open account for goods delivered LirTia; 
from time to time. The exception of " prescription of debt " was 
taken in the Ooui't below ; and the Landdrost granted absolution 
from the instance, with costs, upon that exception. Little was not ^' ^^^' 
satisfied with that judgment, and he now comes in appeal against 
it. The only question which we have to decide in this appeal is, 
whether the placaat of the Emperor Charles Y., anno 1540, sect. 16, 
is applicable to the account on which action has been brought. 
Sect. 16 of the placaat reads as follows : — 

" That all fees of advocates, attorneys, secretaries, doctors, 
surgeons, apothecaries, clerks or notaries, or other workers, 
wages of male or female servants, as well as the price of mer- 
chandise ' ter slete gelevert,' and payments of sums borrowed, 
must be claimed by legal process within two years of the date 
of tlie service, or work done, of tke delivery of the goods, or of 
the borrowing of the sums of money, before the said period has 
expired, in order to be able to found an action at law thereon, 
unless there be a bond or written acknowledgment of debt, in 
which case such debts can be enforced against the principal 
debtor up to ten years." (1 Gr. Plac. Bk., p. 311.) 

In Van Diggelen v. Wepeuer (1 Off. Eep. p. 31), this Court 
decided that this prescription of two years, introduced by the 
placaat, is still in force. My brother Ameshoff and I were of 
opinion that Van der Keesel (Th. 876) was correct in his statement 
that in his time the question whether the placaat had fallen into 
disuse belonged to the jus controvei'mm. We were,- however, also 
of opinion that the two years' prescription had been recognised as 
being in force in South Africa by the Supreme Court in the Cape 
Colony, and by the High Court in Bloemfontein, in the cases of 
Brciv V. Executors of Wolfe (Buch. 68, p. 119) and Rabie v. Neebe 
(High Court decisions, 0. F. S., p. 27). We regarded those two 
decisions as bindiag on us. My brother Morice did not share this 
view, and was of opinion that the two years' prescription introduced 
by the placaat did not conform with the custom of South Africa. 
By our local law, the duty is laid upon us to regulate our decisions 
in conformity with the customs of South Africa; and, in my 
opinion, one of the best ways of proving such custom of South 
Africa is to quote decisions given by the highest Courts of the 
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^^^ neighbouring States and Colonies. I find also that De VilHers, 
Little 0. J., in Seavilk V. CoUey (9 Juta, p. 44), is of the same opinion. 
EoTBMAN Speaking of the binding force of the Eoman-Duteh law, he says : 
" They are not all to be found in any code or authentic document 
to which easy access can be made, and it is often only through a 
judicial decision upon a disputed question of law that the Legis- 
lature becomes aware of the existence of a particular law. The 
conclusion at which I have arrived as to the obligatory nature of 
the body of laws in force in this Colony at the date of the British 
occupation in 1806 may be briefly stated. The presumption is, 
that every one of these laws, if not repealed by the local Legis- 
lature, is still in force. This presumption will not, however, pre- 
vail in regard to any rule of law which is inconsistent with South 
African usages. The best proof of such usage is furnished by 
unoverruled judicial decisions. In the absence of such decisions, 
the Court may take judicial notice of any general custom which is 
not only well established, but reasonable in itself. Any Dutch 
law which is inconsistent with such well-established and reason- 
able custom, and has not, although relating to matters of frequent 
occurrence, been distinctly recognised and acted upon by the 
Supreme Court, may fairly be held to have been abrogated by 
disuse." I therefore see no reason to go back upon the judgment 
given by the Court in the case Van Biggelen v. Wepener. As the 
prescription' of two years, introduced by the Court is still in force, 
the question arises whether sect. 16 is applicable to the articles 
mentioned in the account on which the action has been brought. 
This depends upon the meaning of the words " Koopmanschap tev 
slete gelevert " which appear in the placaat. The account includes 
not only amounts due for articles for immediate consumption — such 
as sugar, coffee, tobacco, medicines, cotton, shoes, &c. — but also 
articles which will last a lifetime, such as a watch and chain, 
window-sashes, doors, iron plates, &o. Do these last-mentioned 
articles, as well ,as the former, fall under the designation of mer- 
chandise " ter slete gelevert " ? Counsel for the respondent has 
answered this question in the affirmative, and contends that ter 
slete gelevert means sold by retail. In support of this, Mr. Coster 
relies on the passage in Voet (44, 3. 7), where he says:— "*'c 
quoquo anteriore Caroli V. Edicto advocatis et procuratoribus salari- 
orum exaotio post ami lapsum denegata fuit, sed postea edicto recentiore 
et generaliore cautum ne advocatis, procurationihus, medicis salaria 
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famuKs almque dmilibus tnercedes mercatoribus mercium minuttm dis- 
traclavum pretia cauponibus dehita ex consnmptione in popim's et 
tahernis, exigere Kceat post biennium nisi chirographum de hisce con- 
scripfum sit." 

It is true that Yoet has translated the words " Koopmanschap ter 
side gelevert " into Latin by the phrase tnercium minutim distmc- 
tarnm — i.e., goods sold by retail, or in small quantities. I am not, 
however, able to admit that this must be regarded as settling the 
question. Yoet must be understood as speaking only in general 
terms, and must not be taken too literally, for otherwise it would 
follow that when a person, instead of drinking his wine in an inn 
or wineshop (inpopinis et tabernis), takes it with him to his house in 
a can or flask, the exception of two years' prescription cannot be set 
up against the innkeeper or host (cauponem), and yet the liquor 
would (in the words of the placaat) have been ter slete gelevert. I 
am satisfied that neither in the time of Charles V. nor in the days 
of Yoet would people in the Netherlands have spoken of doors, 
sashes, and other building material as merchandise or goods ter 
slete gelevert. The noun " sleet " is derived from " sli/ten" which 
means " to consume," as well as " to sell in small quantities." 
Koopmanschap ter slete gelevert means goods sold not only by retail, 
but sold in small quantities for consumption or to be used up. 
Sleet is equivalent to consumption, and ter slete gelevert is nothing 
else than bought for consumption. (See Sewell's Lexicon, and 
Oudeman's Old Netherlands Dictionary, sub voce " sleet.") 

Some of the articles which appear in the account consequently 
fall within, and others without, the placaat ; in other words, the 
claim for payment for those goods which were delivered for con- 
sumption is prescribed, but not for those goods which were not ter 
slete gelevert. The Landdrost ought to have gone carefully into the 
items in the account, instead of allowing the exception against the 
account as a whple. The case must therefore be refen-ed back to 
him for that purpose, to decide which of the goods fall without, and 
which fall within, the placaat, and to give judgment accordingly. 
The appellant is entitled to the costs of appeal, as well as to the 
costs in the Coui-t below. 
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Ameshoff, J., concurred. 
Attorney for appellant : Ohas. Leonard. 
Attorney for respondent :Pa!rf Nel. 
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Coram. E. McINTTEE V. J. JOHNSTON. 

KOTZE, C.J. 



JGRISSEN.J. 



1895 



FIXTURES— EIGHT OF REMOVAL— PERMANENT USB. 

Pipes laid down by a lessee in connection with the demised premises, with the 
20 June. intention of removing them at the termination of the lease, continue topre- 

ugus . serve the nature of moveables and may be removed by the lessee, provided the 

property leased is not damaged by such removal. 

*The plaintiff leased a house to the defendant on the 4th of 
August, 1894, in which there was a bath-room with a hath, which 
the defendant connected with the ground by means of iron pipes. 
On leaving the house, the defendant took the pipes away with 
him, but the plaintiff contended that they were a portion of the 
house, and therefore belonged to him as owner. As, however, the 
defendant refused to return the pipes, the plaintiff sued him in the 
Court of the Special Landdxost for restitution of the pipes, or, in 
the alternative, for payment of the value (3/.) . 

The defendant disputed the claim, alleging that the pipes were 
only fixed to the house for temporary use, and did not, therefore, 
become fixtures ; and, in the second place, that it had been agreed 
between him and the plaintiff that at the termination of the lease 
he should be allowed to remove the said pipes. 

The Special Judicial Commissioner of Johannesburg, before 
whom the case was brought, gave judgment in favour of the 
plaintiff, on the ground that the defendant, whatever his agree- 
ment with the plaintiff may have been, had not removed the pipes 
at the termination of the lease, and that they, like all improve- 
ments, should go with the land. 

Wessels, for appellants. 

Cloete, for respondents. 

Cur. ad. vult. 

KoTZE, C. J., delivered the following judgment : The question 
submitted to us for decision is whether the lessee is entitled to 
remove, at the termination of the lease, pipes which he had laid 

* For proper statement of facts, see judgment. — Teans. 
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underground and connected with a bath in the bath-room of the 1895 
demised premises. It is stated in Burge (Vol. II. p. 15) that MoIntteb 
" moveables attached to the soil or to buildings acquire the character joji^gjoj^ 

of immoYeables — not merely because they are so attached, but 

because they are attached with the intention that they should °f^- • 
remain there permanently. No such purpose or intention can be 
presumed where the person by whom the goods are fixed has 
merely a temporary interest in the soil or the house. Therefore, 
things which would be fixtures if fixed by the owner, remain move- 
able as between the owner and his lessee. The Boman law and 
the laws of Spain and Holland allow the lessee to remove such 
things where they can be removed without actual damage to the 
property." 

In support of this, Burge quotes Groenewegen and Voet. 
Groenewegen (lib. 18, tit. 1, 1. 76), speaking of the custom of 
placing wine- jars in the ground, says that, on a sale of the store- 
rooms or cellars in which such wine- jars are, the jars, being fixed 
to the soQ, pass to the purchaser, but that in cases in which they 
can be moved with ease and are not put there for permanent use, 
the opposite rule prevails. Groenewegen relies on Lex 17, pr., 
and sect. 7, Digest, 19, 1 : — Labeo generaliter scribit ea quce perpetui 
tisiis causa in aedificiis sunt, aedificii esse ; qme rero ad prcesens, iioii 
esse aedificii, ut piuia fistulm temporis quidem causa positce, non sunt 
aedium ; verum tamen, si p)erpetuo fuerint positcB, aedium sunt. 
Voet (19, 2. 14) says also that the lessor is bound to allow the 
lessee to remove doors and other articles which he has put into the 
demised premises at his own cost, provided that the premises are 
not thereby damaged, according to the opinion expressed in 
Digest 19, 2. 19, 4. It is therefore obvious that when the lessee 
has fixed any moveables to the leased premises, he is entitled to 
remove them at the termination of the lease in eases in which they 
are put there only for temporary purposes and can be removed 
without injury to the demised premises. (Of. P. Voet, de reb. mob. 
et immob. 15, 10.) 

It appears from the evidence that Mclntyre leased from 
Shawbaum on a monthly lease a certain Stand No. 135, situated 
at Johannesburg, with the buildings thereon. Mclntyre placed 
iron pipes in the ground and connected them with the bath-room, 
with the consent of Shawbaum, and on the understanding that he 
would be able to dig them up and take them with him at the end 
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of the lease. Before the lease terminated, Johnston bought the 
stand with the huildings, and, according to his statement, he was 
led by Shawbaum to believe that the pipes belonged to the house. 
On the 1st of October, 1894, when Mclntyre's lease was at an end, 
he renewed the lease from month to month with Johnston. 
Mclntyre states that before this last lease, and as soon as he heard 
that Johnston was the purchaser, he informed him of the agree- 
ment between himself and Shawbaum with regard to the removal 
of the pipes, but that he did not so inform him on the 1st of 
October, when the renewal took place, and that Johnston, when 
informed by Mclntyre, merely replied, " It is a pity!" — nothing 
more. But this is denied by Johnston. On the 30th April, 1895, 
Mclntyre offered to sell the pipes to Johnston at a certain price. 
Johnston, however, contended that the pipes should be regarded as 
fixtures, and that, as such, they ought to pass to him, the pur- 
chaser, on the sale of the stand and buildings. This was disputed 
by Mclntyre, and as the lease terminated on the 1st of May, 
Mclntyre, in face of a protest by Johnston, dug up the pipes and 
took them away. 

The Judicial Commissioner, although admitting that the pipes 
had been placed originally in the ground by the lessee for 
temporary purposes only, was of opinion that, as the lessee had 
not removed them before the termination of the original lease with 
Shawbaum, the pipes should be regarded as improvements which 
go with the land. The Court below also held that Mclntyre 
ought to have come to an agreement about the pipes with Johnston 
on the commencement of the new lease, and, as he had not done 
so, he could not retain the pipes under the new lease. Dealing 
with the evidence, the Judicial Commissioner observes : " The 
defendant says that at the time of the sale he informed the plaintiff 
of his claim to the pipes. This is denied by the plaintiff, who says 
that the first time he heard anything about them from the defendant 
was in December. Leaving the evidence there, I must say that 
there was neglect on the part of the defendant, as he ought to 
have made a special agreement with the plaintiff when he did not 
remove the pipes within the necessary time." 

It is to be regretted that the Judicial Commissioner did not 
express himself more definitely on the point whether he found that 
the agreement concerning the removal of the pipes was actually 
brought to the knowledge of Johnston before the commencement 



<0V THE SOUTH AFEICAN REPUBLIC. 205 

of the new lease or after. However, I understand him to mean 1895 

that on this question he was not altogether satisfied with MoIntyee 

Mclntyre's statement, and that he therefore based his iudgment ^ *'■ 

JO Johnston. 

on the taot that no new agreement about the pipes was made on 

the commencement of the new lease between Johnston and ^°*^^"'- 
Mclntyre. 

Admitting that there was no satisfactory evidence put before the 
lower Court to show that at the time when Johnston became 
pui'chaser, and before the termination of the first lease, the 
arrangement about the pipes had not been brought to his 
knowledge by Mclntyre, then the question arises whether 
Mclntyre, by remaining silent when the new lease began on the 
1st of October, 1895, forfeited his right to remove the pipes ? I 
am of opinion that this question must be answered in the negative. 
Suppose that Mclntyre had put the pipes there during the time 
that he held the lease from Johnston, with the intention of 
removing them again, and that this could be done without damage 
to the soil, then Johnston could not successfully have opposed the 
removal of the pipes, as it depends entirely on the intention and 
the purpose of the lessee whether the pipes should be regarded as 
moveables. Now, can the fact that Mclntyre, instead of having 
originally leased from Johnston, was already the lessee of the 
premises before Johnston became the purchaser make any differ- 
ence ? I think not. As the question whether the pipes must be 
regarded as moveables or immoveables depends on the intention 
with which they were put into the ground by the lessee, it follows 
that, unless there is a change of purpose on the part of the lessee, 
that intention continues to exist. 

On the 1st of October, Mclntyre had the right to remove the 
pipes if he did not wish to remain on as lessee under Johnston, 
and when on that day he became Johnston's lessee from month to 
month, he retained his intention to take the pipes away with him 
at the end of his lease. Whether Johnston, as owner, knew of 
that intention is of no importance. The character of moveables 
continues to attach to the pipes, and depends on the intention and 
purpose of the lessee, and not on the knowledge of the lessor. 
Johnston may have thought, when he became purchaser, that the 
pipes, being laid underground in connection with the bath-room, 
formed a portion of the premises purchased by him, and he may 
therefore have a remedy against the seller, Shawbaum. There is 
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l^ nothing to lead us to the conclusion that Mclntyre, the respondent, 
MoInttbe led Johnston to beKeve that the pipes formed a portion of the 
Johnston, premises Or the stand. The mere silence of Mclntyre cannot be 
taken as consent. The eYidence shows that when Johnston became 
purchaser, and before the first lease terminated, he went to 
Mclntyre, and asked him to remain on as his tenant on the 
termination of the lease. Now, as Mclntyre would have had the 
right to remove the pipes if he had placed them there after the 
1st of October, without Johnston's knowledge, for a temporary 
purpose, the fact that he did not on the 1st of October, when he 
became Johnston's lessee, inform him of the arrangement between 
himself and Shawbaum concerning the pipes, cannot deprive him 
of his right to remove the pipes, especially as the Judicial Com- 
missioner has found that the soil has not been damaged by the 
removal of the pipes. The judgment given in the first instance 
must be altered into judgment in favour of the defendant, 
Mclntyre, with costs, and this appeal must be allowed with 
costs. 

JoRissBN, J., concurred. 

Attorneys for appellant : Booth and Wesseh. 
Attorney for respondent : J. 0. Haarhoff. 
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LUMSDEN V. OLAEK AND OTHEES. ^''™'«- 

KOTZE, C.J. 
JOEISSEN,J. 



16 August. 



PEINOIPAL AND AaENT— COMMISSION. 

Where, the failure to •put through a matter is due to the action or negligence of iggg 

the principal, the agent is entitled to some payment for his services. L. '— ' 

got instructions from C. to sell certain thirty-two claims for him and his ^g ^„^j^j/ 
partners, and 0. promised L. a commission of 7J per cent, on the eventual 
purchase price. L. sold the claims to 0-. and others for the sum of 5,0001., 
but through the fault and conduct of G. the sale did not go through, and 
the claims were sold through one B. to other parties. In order to avoid an 
action, G. entered into negotiations with these parties and ohtained from 
them a half share in the claims. L. now claimed 7;/ per cent, commission 
on the purchase amount, 4,250Z. Held, that L. had done everything that in 
terms of his mandate couldhe expected of him, and that since it was due to the 
fault and conduct of O. that the sale for 5,000Z. was not put through, L. 
was entitled to the 1^ per cent, commission on i,2aOl. claimed by him, and 
that if L. had asked for 1^ per cent, commission on the 5,000?., for which 
amount he hadfowid a buyer, it would have been awarded to him. 

In this action the defendants were sued for payment of 318/. 10s., 
this amount being a commission of 7J per cent, on 4,250/., the 
purchase price of thirty-two claims situate on, the farm Eietfontein, 
No. 652, Krugersdorp Groldfields. 

The plaintiff, Henry Lumsden, alleged in his summons that he 
first, towards the end of March, 1895, received verbal instructions 
from the defendant, George William Clark, acting for himself and 
his partners, the defendants G-eorge Lirwell and Charles John 
Chandler, to sell the said claims on the condition that a com- 
mission of 7^ per cent, on the purchase amount would be paid to 
him, and that he subsequently, on the 8th of April, 1895, received 
the following written instructions : 

" Johannesburg, 

"8th April, 1895. 
" I, the undersigned, promise to pay to Mr. H. Lumsden, on 
behalf of self and partners, a commission of 7+ (seven and half) 
per cent, on the purchase price of claims and ground on the 
farm Eietfontein, in the event of H. Lumsden effecting sale of 
same with his principals. 

" G. M. Olabk. 
" Witness : J. McKeown." 

The plaintiff also alleged that he had sold the said claims on or 
about the 11th of April, 1895, at Johannesburg, to his principals. 
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S. Goldreich, E. Mendelssohn, Bruce and Charles Chudleigh, for 
the sum of 4,250/., and that he was therefore entitled to the ahove- 
mentioned commission. The defendants in their plea admitted 
the document attached to the summons but denied all other allega- 
tions. The further facts appear sufficiently from the written judg- 
ment of the Court, which was delivered by the Chief Justice on 
the 29th of August, 1895. 

Kleyn and F. Krause, for the plaintiff. 



J. de VilUers, for defendants. 



KoTZE, C. J. : After having considered the evidence we have 
arrived at the following conclusions. We find : — 

Firstly, that the option or refusal granted to Lumsden by Clark 
on the 2oth of March, 1895, to sell the thirty-two claims on Eiet- 
fontein for a commission, was provisional, i.e., subject to the 
condition that in case certain Berryman, who had the first option 
or refusal, exercised it before the end of March, the option granted 
to Lumsden would be considered as having lapsed. 

Secondly, that the document granted by Clark to Lumsden on 
the 8th of April, 1895, was not provisional. That document reads 
as follows : 

" I, the undersigned, promise to pay to Mr. H. Lumsden, on 
behalf of sell and partners, a commission of 7^- per cent, on the 
purchase price of claims and ground on the farm Eietfontein, 
in the event of H. Lumsden effecting sale of same with his 
principals." 

Not only is there nothing ex facie the document, which shows 
that it was merely a provisional agreement, but we also have the 
evidence of Lumsden which, although contradicted by Clark on 
this point, is supported by Goldreich and McKeown. 

It is clear from the evidence that the agreement of the 8th April 
was not provisional, nor have the defendants filed any plea of 
such a nature. 

Thirdly, Goldreich and his friends Mendelssohn and Bruce were 
introduced by Lumsden to Clark and his partners as buyers "and 
they had decided to buy the claims for the sum of 5,000/. 

Fourthly, that Berryman, who had obtained the first option from 
Clark, maintains that he had obtained from Clark an extension for 
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a reasonable time after the 30th of March, and this has been 
proved. It has also been proved, that when on the 8th of April 
Clark gave Lumsden the written document, he gave Lumsden to 
understand that the option granted to Berryman had expired. 

Fifthly, that Groldreich, having ascertained that Berryman had 
sold the thirty-two claims to Chudleigh Brothers, thought it better 
to negotiate with Chudleigh Brothers instead of taking legal steps. 
The result of these negotiations was that Goldreich was taken in 
with Bruce and Mendelssohn for a half share in the thirty-two 
claims. 

Sixthly, that the thirty-two claims were transferred by Clark 
with the help of Berryman to Cliudleigh Brothers for the sum 
of 4,250/. 

Seventhly, that Lumsden acted under the written contract of the 
8th of April and found a purchaser for the thirty-two claims ; that 
through the act and neglect of Clark this sale did not go through, 
and that therefore Lumsden has a remedy at law against Clark. 

Eighthly, the question now is, To what is Lumsden entitled ? He 
claims 318/. 15s., being commission on 4,250/. at 1\ per cent., and 
he is entitled to claim this. He has done everything that could be 
expected of him. He found a purchaser, and the fact that the sale 
did not go through is due to the conduct of Clark. Story very 
rightly says that when the failure to conclude a transaction is 
due to the act or neglect of the principal, the agent is entitled to 
a reward for his services. This reward may be the full amount of 
the commission, or a lesser amount, according to circumstances. (On 
Agency, § 329.) "We have already observed that Lumsden did 
everything which, in terms of the mandate contained in the docu- 
ment of the 8th of April, 1895, could be expected from him. If 
he had claimed commission at 7| per cent, on the 5,000/. for which 
amount he had found a buyer, this would have been granted him, 
upon the authority of Pricket v. Budger, 1 C. B. N. S. ; Lochvood 
v. Lcvich, 8 C. B. N. S. ; and Fisher v. Brciretf, 48 L. J. p. 32. 
The plaintiff has, however, chosen to ask for commission only on 
4,250/., and we cannot award him more than he claims in his 
summons. Judgment must therefore be in favour of plaintiff for 
318/. 15s., with costs. 



LuilSDEN 
V. 

Claek and 
Others. 

Kotze, C.J. 



Attorney for plaintiffs : A. S. Euux. 
Attorney for defendants : F. J. S. Beutces. 
O.ii 
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Corn,,, : SCHOLTZ N. 0. 

AJIESHOFF, J. 



1895 
10 Jul//. 



EEGISTRAE OF DEEDS. 



PAETNBESHIP— IMMOVABLE PEOPEE.TY—TEANSPER—POWEE. 

Where a member of a partnership ivishes to transfer immovahle property from 
the xxirtnership he must produce proof to the Registrar of Deeds that he is 
authorised to do so hy his co-partners, or that dealing in immovahle pro- 
perty constitutes a portion of the ordinary business of the partnership. 

This was an application before Ameshoff, J., in chambers, for an 
order compelling the Registrar of Deeds to register the transfer of 
a portion of the farm Driefontein, district Heidelburg, in favour 
of the Glenluce &. M. Co. 

The property stood registered in the name of Henry Barnato, 
Barnett Isaacs Barnato, and Woolf Joel, " carrying on business in 
partnership under the firm of Barnato Bros." B. I. Barnato, 
one of the three members of Barnato Brothers, gave H. L. Scholtz, 
the applicant, acting as his agent, a power of attorney to pass 
transfer of the property in question to the Grlenluce Gr. M. Co. 
The power of attorney was signed " Barnato Bros. — B. I. Barnato," 
which, as alleged, was the usual mode of signature when one of 
the members signed on behalf of the firm. The remaining partners 
were abroad at the time of the execution of the power of attorney. 
The Registrar of Deeds refused to register the transfer under the 
power of attorney for the reasons that no deed of partnership of 
the firm of Barnato Brothers was registered in his office ; that no 
proof had been produced of the right of a member of the firm to 
transfer fixed property on behalf of the firm ; and lastly, that no power 
of attorney signed by the other partners, authorising B. I. Barnato to 
transfer fixed property on behalf of the firm, had been produced. 

Ctirleivis, for applicant : The Registrar of Deeds must pass 
transfer under the power of attorney produced. A partner 
can bind his co-partner with regard to all matters which fall 
within the general purpose of the partnership. It is not denied 
that dealing in fixed property forms a part of the business of 
Barnato Brothers ; therefore the presumption that a partner can 
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bind his co-partners holds good. {Louiv v. Registrar of Deeds, 1895 
Buoh. 1874, p. 132 ; Nelson v. Registrar of Deeds, 3 Lawrence, 482.) Scholtz N.O. 

v._ ... 
KEaiSTBAB OP 

Cloete, for respondent : The Eegistrar of Deeds only wishes to ^^s- 
protect himself, and has acted rightly in refusing to accept the 
power of attorney as sufiQcient, as it had only been signed by one 
of the partners, while the property in question stood registered in 
the name of the three partners. He could not presume that 
B. I. Barnato had the power to transfer the property on behalf of 
the firm. Proof of such power must be produced. 

Cur. ad. mlt. 

Postea. 31st August. 

Ameshoff, J. : According to the laws of South Africa it cannot 
be presumed that a member of a partnership has the power as such 
to deal with the immovable property of the partnership. In order 
to do this he must produce proof to the Eegistrar of Deeds that 
he has been authorised to do so by his co-partners, or that 
dealing in immovable property is part of the ordinary busi- 
ness of the partnership. It has not been proved that B. I. Barnato 
is authorised by his co-partners to sign the power of attorney on 
behalf of the firm, Barnato Brothers, or that carrying on business 
in immovable property falls within the purposes of the partnership. 

The application was refused. 

Attorney for applicant : H. L. Bchottz. 
Attorney for respondent : C. Uecl.-frwamu sen. 
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Coram : 
KOTZE, C.J. 



ATKINSON r. ATKINSON. 



1895 



3 Sepiemler. 



RESTITUTION OF CONJUGAL EIGHTS-DOMICILE— 
JUEISDICTION. 

Thexxirties were married in October, 1887, in the Cape Colony, where they lived 
together for some years. They then came to live in this State. In June, 
1894, the husband sent the wife to Eimberley, in the Cape Colony, to reside 
there with her parents for an indefinite time. Shortly after her departure 
for Eimberley the husband left this State. In February, 1895, the wife 
returned to this country. — The Court refused an application by the tuifefor 
leave to sue her husband by edict in an action for restitution of conjugal 
rights on the ground that the Court had no jurisdiction, as the husband had 
no domicile in this State and the wife could not, under the circumstances 
stated in the petition, be regarded as having acquired a separate domicile, 
entitling her to institute an action against her husband in the Courts of this 
country for restitution of conjugal rights. — A loife can acquire a separate 
domicile so as to take proceedings against her husband, in an action for 
restitution of conjugcd rights or for divorce. 

The applicant applied to the judge in cbambers for leave to sue 
her hushand by edict for restitution of conjugal rights, and, in case 
he failed to restore her in her conjugal rights, for dissolution of 
the marriage. The parties were married in the Cape Colony in 
October, 1887. After having lived at several places in the Cape 
Colony they came to Johannesburg, vpithin the jurisdiction of the 
Court, but the date of their departure from the Cape Colony for 
this State did not appear from the petition. In June, 1894, the 
husband, who was in financial difiiculties, sent his wife to her 
parents at Kimberley, in the Cape Colony. This was done with 
the object of economizing, and, according to the -wife's statement, 
to put the husband in a position to pay off his debts. The wife 
had heard nothing of her husband since August, 1894, and she 
stated in her petition that she had provided for herself during the 
two previous years. The applicant returned to Johannesburg in 
February, 1895, and found that her husband had left that town, 
probably from fear that a writ for civil imprisonment would be 
issued against him, and that he might be prosecuted criminally. 
In the beginning of August, 1895, she learnt that her husband 
had last been seen at Durban, in Natal. The applicant also stated in 
her petition that she and her husband had come to this country 
with the firm intention of choosing a peimanent domicile here. 
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Muller, for applicant, maintained that the facts in the petition 1895 
showed that the hushand of the applicant had chosen domicile ex parte 
here. Therefore the CoTirt had jurisdiction. {Adams v. Adams, ■ At kinso n. 
2 Juta, p. 24 ; Hawkes v. Hawkes, 2 Juta, p. 109.) In a case like 
the present the Court would not assume that it had no jurisdiction. 
If the Court was not satisfied that the hushand had acquired a 
fixed domicile here, the Court could grant the applicant relief on 
the facts contained in the petition, by deciding that she herself 
had chosen domicile in this State, which can be done when a wife 
wishes to institute an action against her husband for restitution of 
conjugal rights. [Burnett v. Burnett, decided in the High Court 
of the 0. F. S. on 1st December, 1894.) 

KoTZE, C. J. : I am not disposed to give the leave asked for. 
The parties were married in the Cape Colony and lived there for 
some time. That was presumably their domicile of marriage, for 
there is nothing to show that they were not domiciled in the Cape 
Colony. Assuming that the parties, when they came to this State, 
intended to establish a domicile here in the Transvaal, there is no 
proof that they did so, for in June, 1894, the wife by arrangement 
left the country, with her husband's consent, to go to her parents 
at Kimberley, and shortly after the husband, unknown to the wife, 
left the Transvaal. He is no longer in this State ; and if he ever 
chose a domicile here he has certainly abandoned that domicile for 
one in some other country. Therefore it seems to me that I have 
no jurisdiction in this case. It was, however, argued by Mr. Muller 
that a wife can choose a domicile of her own in an action for 
restitution of conjugal rights or divorce instituted by her against 
her husband. He referred the Court to the case of Burnett v. 
Burnett, lately decided in the High Court of the Orange Free 
State. Now I have always thought that a wife can acquire a 
separate domicile, so as to take proceedings against her husband 
for restitution of conjugal rights or for divorce. In the case of 
Le Sueur v. Le Stceur (L. E. 1 P. Div. p. 139), Sir Eobert 
Phillimore expressed a similar opinion, but he held that he could 
not enforce such an order against an absent husband whose 
domicile was beyond the jurisdiction, and consequently he refused 
the wife the relief asked for. I do not think that the absence of 
the husband ought in such cu-cumstances to weigh with the Court, 
where the wife can show good cause for relief, although Bar seems 
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^ to approve of the ruling of Sir E. PMllimore. The petitioner has 

Ex parte been only a few months resident in the Transvaal since her return 

T KiNso u. _ £j,Qjj^ Kimberley, where she resided with her parents. I am not 

Kofee, C.J. satisfied, therefore, that she has chosen a domicile in this State. 

The Court must not be too ready to facilitate proceedings with 

a view to divorce vs^here the parties are not domiciled within its 

jurisdiction. The husband having abandoned his Transvaal 

domicile, supposing him ever to have chosen domicile in this 

country, and the wife not having acquired a domicile of her own, 

this Coiirt can have no jurisdiction in the matter. We must be 

careful not to earn for our country the reputation which some of 

the States in Amferica have gained for themselves, owing to the 

laxity which characterises divorce proceedings in those regions. 

The applicant's petition is refused. 



t'«™'«- STATE ATTOENEY v. L. 

KOTZE, C.J. 

AMESHOEF, J. 

JOEISSBN.J. 



ADVOCATE— UNPEOFESSIONAL CONDUCT— THE 7oth EULB OP 
COUET— PEOOF. 



1895 



An iujreement made \jij an advocate with his client for a share of lohat may he 
29 Auffust. received hy the client, in the event of an appeal in which the advocate is 

retained being allotved, is not compatible with the duties and dignity of the 
office and status of an advocate. — A person who has been admitted as an 
advocate, and who also practises as an attorney and agent, acts in contra- 
vention of the I5th Rule of Court. Such conduct merits the strong dis- 
approval of the Court. — Where L., an advocate, was tried for embezzlement 
and acquitted by the jury, the Court, when judging of his conduct, is not 
hound hy the finding of the jury ; but the Court will not act contrary to the 
finding of the jury unless the evidence shows that such embezzlement had 
actually been committed. 



This was an application made by the State Attorney with the 
object of placing before the Court certain transactions of advocate 
L. which he considered as inconsistent with the duties of an 
advocate, and of calling upon him for an explanation. The 
petition set out, inter alia, that L. was an advocate of the Court 
practising at Johannesburg, and that he had gone to certain Hands 
and Godfrey, the trustees in the insolvent estate of Herman 
Emden, and asked them for the mm. of 15/., alleging that it had 
been agreed between him and Emden that he should receive that 
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amount as his fee, if a certain appeal from the judgment of the 1893 
Assistant Landdrost of Johanneshurg, by which Emden had been State 
fined 401. for contravention of the liquor law, was decided in favour -^ttobnet 
of Emden, and that if the appeal was not allowed he should not . L. 
ask anything for his services as advocate. The appeal was heard 
in May, 1894, before the Circuit Court at Johannesburg, and 
allowed. 

It was further stated in the petition that on or about the 6th day 
of June, 1889, L. had received and accepted instructions at 
Johannesburg from John Edward Neale to collect the sum of 50/. 
sterling for him, which amount he, the said L., had received, 
and, as to the greater portion thereof, had not handed over and 
accounted for, but had appropriated the same and converted it to 
his own use, all of which would more fully appear from the indict- 
ment annexed and from the records of the Circuit Court held at 
Johannesburg in June, 1895 ; and that the actions of the said L., 
as above stated, prima facie conflicted with the duties and dignity 
of his ofiSce as an advocate of the Court. 

In an answering affidavit L. denied the conversation alleged to 
have taken place with Hands and Godfrey, and stated that he had 
merely asked them for 15/., the usual retainer, but that this 
amount had never been paid to him. With regard to the criminal 
charge, heard before the Circuit Court at Johannesburg, he referred 
the Court to what Judge Ameshoff, the presiding judge, had said : 
" That the case ought never to have been brought before him, and 
that it was a matter of private spite." Also, that his bona fides 
was clearly proved at the trial. 

Esselen, State Attorney, appeared in person. 

Hollar d (with him F. Krause), for the respondent : The indict- 
ment cannot be used as the accused was acquitted upon it by the 
jury. 

[KoTZE, C. J. : The Court is not bound by the verdict of the 
jury. The question is. Was there evidence to support the indict- 
ment ? Evidence taken at the trial is evidence in this application. 
This was the rule followed by the Supreme Coui-t in the Cape 
Colony in the case of a certain attorney named Cairncross, who 
was also acquitted by the jury in the Circuit Court at Mossel 
Bay.J 
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1895 Holhrd : The respondent acted bond fide in refusing to pay the 

S^B money to Neale, as the promissory notes had been handed to him 

Attoenet fQj. collection by Hess, acting on behalf of Goodman. This 

L.. appears plainly from the evidence given before the Circuit Court. 

[KoTZE, C. J. : An advocate cannot receive accounts for collec- 
tion. If he does that, then he is doing the work of an attorney 
and agent, and acts in contravention of the Eules of Court.] 

Bollard : But this happened long ago, when the rule was not 
applied so strictly. With regard to the second charge, it cannot 
be said that the 50/. was res Utkjiosa; it subsequently appeared 
that the fine was illegally imposed, and Emden only received his 
lawful property back. It was not a civil, but a criminal, appeal, 
and there can therefore be no question of champerty. 

JoRissEN, J. : The rule as to champerty prevails in order to 
prevent trading in lawsuits, and it is very much open to doubt 
whether an advocate is guilty of champerty in pleading the case of 
a poor man under the understanding that he should receive his fee 
only in case of the action proving successful. 

Cur. ad. vult. 

Postea. 12th September. 

KoTZE, C. J. : In this case the State Attorney has appeared to 
lay before the Court certain actions of Mr. L., which are considered 
to be contrary to the deities of an advocate, with the object of having 
him called to account. The charges against Mr. L. are of a two- 
fold nature. In the first place he is charged with having made 
the following agreement with a certain Herman Emden. 

Emden was fined 50/. by the AssistantLanddrost of Johannesburg 
for contravention of the law regulating the sale of spirituous liquor. 
Emden appealed against that judgment, and he employed L. as 
his counsel on the understanding that in case the appeal was 
allowed, L. should receive the sum of 15/. as his fee, and if the 
appeal was dismissed he should not receive any reward for his 
services. 

In the second place, Mr. L. is charged with not having 
accounted for the sum of 50/. which he had collected for a client 
but had converted to his own use. 
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I am satisfied upon tlie documents that the first charge must be 1895 
regarded as proved. With regard to the second charge, I am not State 
satisfied that the charge of emhezzlement is sufficiently established. Atioenet 
L. was tried for that alleged oifence in the Circuit Court at L. 

Johannesburg, and the jury acquitted him. Of course, in a ease Kotze C.J. 

like the one now before the Court, we are not bound by the finding 

of the jury. But we ought not to depart from the finding of the 
jury unless the evidence shows that the accused did really commit 
embezzlement or theft of money. In reading over the evidence I 
find nothing which convinces me of a criminal intent on the part 
of L. This was also the view taken by my brother Ameshoff, 
before whom the case was heard in the Circuit Court at 
Johannesburg. 

It is, however, clear to me that L., although admitted as au 
advocate, also practised and acted as an attorney and agent in this 
transaction. This is a breach of the 75th Eule of Court, and 
merits the strong disapproval of the Court. This appears to be 
the first case of the kind which has been formally brought before 
us, and we trust that it may be the last. 

With regard to the first charge, there can be no doubt that an 
agreement made by an advocate with his client, to receive a portion 
of what may be recovered by the client in the event of the appeal 
being allowed, is not in keeping with the duties and dignity of the 
office and the status of an advocate. The etiquette of the profession 
does not allow such practices, and it is not only in the interests of 
the Bar but also of the public that this etiquette shall be respected 
and faithfully observed. And here, too, we cannot but disapprove 
of the conduct of Mr. L. If an advocate wishes to assist a needy 
or poor client, then he may proceed in forma pauperis. We are 
satisfied that after this expression of opinion from the Bench 
similar cases will not occur in future ; and as this is the first instance 
of the sort which has been officially brought to om' notice, we 
think it sufficient to express our disapproval of what has been 
done, and to order Mr. L. to pay the costs of the application. 

Ameshoff and Jorissen, JJ., concurred. 
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1895 
19 Atiaust. 



DONOVAN 
THE TUEFFONTEIN ESTATE COMPANY. 



OONTBAOT OF LEASE— INTEBPEETATION OF. 

The point at issue in this case was whether the lessee of a piece of ground had the 
right to dig for clay on the demised property in order to use it for making 
bricks and other earthenware, and to erect a factory on the ground. The 
lessee lased his claim on the contract of lease, by which he was granted the 
right, inter alia,todig for minerals, metals and delfstoffen* Held: (1) That 
the chief objects of the lease loere agricultural and residential. (2) That the 
word " clay " must be taken in the ordinary sense in which it is used in this 
country, in which case the material "clay" does not fall under the term 
"mineral" or "metal" or " delfstof." The rule is that the words of a 
contract must be interpreted according to the ordinary and general meaning 
as used in this country, although the scientific meaning of the words may be 
different. 

This was an action for a declaration of rigMs and for damages. 
The facts were shortly as follows : — On the 12th of Decemher, 
1891, Paul Andreas Eas, the then owner, leased a portion of the 
farm Turffontein, in the district of Heidelberg, hy notarial con- 
tract to Grlen Donovan for a term of ninety years, snhject to certain 
conditions set out in the notarial contract. On the 13th of Decem- 
ber, Grlen Donovan, with Eas's consent, ceded the contract to Eergus 
Donovan, the plaintiff. In the month of May, 1893, Eas sold and 
transferred the farm to the defendant company subject to the 
rights of the plaintiff. On the 14th of Eebruary, 1895, the plain- 
tiff wrote a letter informing the defendant company that he 
intended to dig for clay on the leased portion of the ground, for the 
purpose of making bricks, tUes and other earthenware, and asked 
the defendant to approve of his proposition. In reply to this 
letter, the defendant informed the plaintiff, in a letter dated the 
15th of Eebruary, 1895, that under no cii-cumstances would the 
company consent to the plaintiff's proposal, and referred him to the 
conditions of . the notarial contract of the 12th of December, 1891. 



* I find it impossible to distinguisli in English between mineralen and delfstoffen. 
In fact, the Court in this case held that the two words have no difference in meaning. 
— Teans. 
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-The plaintiff thereupon instituted action, praying that the Court 1895 

should declare him entitled to dig for clay on the leased property Donotak 

for the purpose of making bricks, &o., and to erect a factory for *"• 

that purpose. The defendant denied the right of the plaintiff to TmiroNTEm 

do so. ESTATE^CO. 

As the parties were at one with regard to the facts, and the 
plaintiff waived his claim for damages, the only point left for 
decision was : " What was the proper interpretation to he placed on 
sect. 7 of the contract of the 12th of December, 1891, as repeated 
in the cession of the 13th of August, 1892 ? " 

Sect. 7 read : 

" The appearer of the third part will be entitled, as long as 
the contract continues to exist, to all minerals, precious stones, 
metals, or other " delf stofien " which may ^be found on the 
portion of the ground now leased, with the right to prospect 
and dig for the same." 

An earlier section (No. 4) read : 

" The leased portion of ground, as hereinbefore described in 
sect. 1, is leased for agricultural and residential purposes, but 
not for the purpose of being leased and given out in stands." 

Wessels (with him Cnrlewis) , for plaintiff : The long duration of 
the lease, namely ninety years, makes it really an alienation of 
property, and, that being so, the lessee has more extensive rights 
than would have been the case had the contract been only for a 
short period. Sect. 7 of the contract must be regarded as giving 
the lessee the fullest rights, for the lessor must be considered to 
have meant all which he put in writing. Now, the question 
arises, "What is a mineral?" Brissonius defines metal as 
" Qiue ex terra effodhmtiir metalla iocanttir." Voet (7, 1. 24) 
classifies " clay " among the things which belong to the usufruc- 
tuary. Much more, then, is the lessee entitled to dig for clay. In 
Hex V. Brettel (Rogers, Law of Mines and Minerals, p. 238) it was 
laid down that clay pits and mines were one and the same thing. 
In further support of the plaintiff's contention were cited : Midlands 
Railway ComiMnij v. Hiinchbaek Brief; and Tile Company (61 L. J. 
Ch. Div. p. 778 ; L. R. 20 Ch. Div. p. 552) ; Midlands Railway 
Company v. Checkley (L. R. 4 Eq. p. 19) ; Dalloz, Yol. III. sect. 
750, p. 737. In Eiirope and other countries the word " mineral " 
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1895 has a wider meaning than it has as a rule in this country. If clay 
Donovan does not fall under the term " minerals," then it certainly does 
r^^^ fall under the term " delfstoffen." 

TnEFFONTEIN 

STATE^ o. Jjeonard, J. W. (with him i)t«J«r//), for defendant: The word 
"mineral" must be taken in the sense in which it is generally used 
in this coiintry. The clay in question forms an actual portion of the 
soil of the farm Turffontein. The objects for which the land was 
leased were for agricultui-al and residential purposes, as appears 
from sect. 4 of the contract of lease. The lessee is expressly 
prohibited from giving out the ground in stands, although he is 
allowed to sublet it for agricultural and residential purposes. 
The other rights of the lessee under the contract are of a secondary 
and subsidiary nature. He can use the ground salca rei substantia. 
It is not to be supposed that the lessor intended to give the lessee 
the right to dig for clay, and by so doing to destroy the ground 
itself. Dalloz, I. c, is speaking not of mines, but of gravel pits. 
The various English cases quoted in the argument were decided 
under special statutes relating to railways in England and are 
therefore not applicable here. 

Wessels, in reply. 

Cur. ad. ndt. 

Postea. 16th September. 

KoTZE, 0. J. ; The question to be decided in this case is whether 
under the contract of the 12th of December, 1891, the plaintiff is 
entitled to dig upon the property mentioned therein for the 
purpose of making bricks and other earthenware. This depends 
on sect. 7 of the contract, which reads : 

" The appearer of the third part will be entitled, as long as 
the contract continues to exist, to all minerals, precious 
stones, metals and other " delfstoffen " which may be found on 
the portion of ground now leased." 

Mr. Wessels argued on behalf of the plaintifE that clay must be 
regarded as " delfstof" and that it is therefore included under this 
section. Eelying on Brissonius, Dalloz, Eogers on Mines, and 
other authorities, he maintains that clay must be classed under 
minerak. On the other hand, Mr. Leonard maintains that the 
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contract must be read as a whole, and that the Court should give 1895 

an interpretation to sect. 7 which is consistent with the intention Donovan 

of both parties, and therefore should not adhere too closely to the J'- 

grammatical meaning of any particular word appearing in the Tukffontein 

section. EsTATE^Co. 

The contract was entered into for ninety-nine years at an annual Kotze, C.J. 
rental, and in sects. 4 and 5 it is provided as follows : — 

Sect. 4. The leased piece of ground, as described above in 
sect. 1, is leased for agricultural and residential purposes, but 
not to be leased or given out as stands. 

Sect. 5. The appearer of the third part, his heirs, successors 
or assigns, have the right to sublet the portion of ground now 
leased, but not in portions of less than one morgen, and then 
for a rental of not less than a pound a morgen. 

The chief object of the contract was to lease the ground for 
agricultural and residential purposes. This appears from sect. 4 ; 
and in sect. 6 the right is given to the lessee to sublet for the same 
object ; while in sect. 7 the further right is granted to the lessee to 
prospect and dig for minerals, precious stones and " del/stojfen . ' ' Now 
Mr. Leonard says that in South Africa, and especially in this country, 
it is not customary to regard clay as a mineral or a metal or a 
" delfdof" ; still less is it customary to speak oi prospecting and 
digging for clay. The ground which is leased forms a portion of 
the proclaimed farm Turffontein, which falls under the Gold Law. 
Nowhere in the law is any provision to be found about clay. If 
the lessee is allowed to remove the clay which lies in the soil, and 
to use it for other purposes than agricultural and residential — for 
instance, the making and the selling of bricks or the erection of a 
pottery manufactory — he would thereby violate the chief object of the 
contract. The lessee was well aware of that. What else is the 
meaning of the letter of the 14th of February, 1 895, addressed on 
behalf of the lessee to the lessor ? That letter states, inter alia, 
" We now intend to start a brick and tile factory on the ground 
leased by us. Before we start, however, we shall be glad to have 
the assurance that we are working in this matter in agreement and 
harmony with you." The reply to this was, that under no circum- 
stances could the lessor agree to the proposal. We have come to 
the conclusion that the lessee is not entitled to dig for clay, in the 
sense that he can make bricks on the leased ground for sale or can 
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1895 erect a tile factory there. We therefore agree with Mr. Leonard's 
DoNOTAif contention. Pothier, in his treatise on "Contracts and Obligations" 
"• (s. 91 ei seq.), gives us twelve rules which are to be applied in the 

TuEPFONTEiN interpretation of contracts. " In agreements," says Pothier, 
EsTA^Co. referring to Lex 219 De Yerborum Signif .," we should examine what 
Kotze, C.J. is the common intention of the contracting parties, rather than 
the grammatical sense of the terms. Moreover, we must 
construe the words in that sense which is most agreeable to the 
nature of the agreement. A condition must be construed by the 
other stipulations contained in the contract, whether they precede 
or follow it." These rules, whichVan der Linden has taken over in 
his Manual, speak for themselves, and are universally recognized. 
Thus, Baron Parke says: "In adjudicating on the construction and 
effect in law of this agreement, the common and universal principle 
ought to be applied — namely, that it ought to receive that con- 
struction which its language will admit and which will best 
effectuate the intention of the parties, to be collected from the 
whole of the agreement, and that greater regard is to be had to the 
clear intent of the parties than to any particular words that they 
may have used in the expression of their interest." [Ford v. Beech, 
Exch. Ch. 11 Q. B. 866 ; cf. Ned. Burg. Wetboek, s. 137 et seq. ; 
Code Civil, art. 161 ; ChittyonContracts,chap.V.,ss.4and5.) Itmust 
be admitted that Brissonius, Dalloz, and other authorities cited by 
Mr. Wessels rank clay among metals or minerals ; but it does not 
follow that we must attach the same meaning to the word in the 
case now before us. Clay, which is generally found in any soil, is 
not regarded in South Africa as a metal or mineral. It has been 
very justly remarked that it is not customary for us to speak of 
prospecting and digging for clay. The lessee appears to have 
recognised this himself, for otherwise, why was the letter of the 
14th of February addressed to the lessor ? This has been answered 
by the reply that no uncertainty which the lessee may have had 
with regard to his rights under the contract can deprive him 
of his rights as set out in that contract. That is quite true; 
but the question remains, " What are his rights ? " " How far 
do they extend ? " That the lessee entertained some doubts is of 
some importance when we come to consider what was the intention 
of the parties when entering into the contract. The intention 
must be inferred by reading the contract as a whole ; and we must 
not give a scientific or exceptional meaning to the word "de/.fxtof" 
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and so in this way make it include clay, when the ohject of the 1895 
contract and the custom of the people do not admit of such a Donovan 
meaning, whatever the law or the custom of the various countries J'- 
in Europe may be. The fact that in other countries clay is TuBrFOOTEiN 

regarded as a metal, or rather as a mineral, is not per se sufficient. 

We must interpret the words in the contract accordiag to the Kotze, O.J. 
ordinary and common meaning in this country, even although 
the scientific meaning may be different. (Of. Stanley v. Western 
Insurance Co., L. E. 34, 71.) The claim in the summons must 
therefore be dismissed, with costs. 

JoRissEN, J., concurred. 

Attoruey for plaintiff : A. W. Baker. 
Attorney for defendant : Ghas. Leonard. 
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MODDERFONTEIN GOLD MINING COMPANY and the ^°^^^^^^'^- 
MINING COMMISSIONER OF BOKSBUEG. icq, 



12 Nor ember. 



2 July. 
GOLD LAW (LAW 18 OF 1892), Sect. 61 (c)— PEGGING- ,^ ^Zll,;. 

COMPETENCY OF A COMPANY. 

The fact that the owner of ground proclaimed as a public diggings is entitled 
under the Gold Law to certain privileges over the ground does not deprive 
him, of the right of pegging claims on Ms proclaimed ground as a member 
of the public, provided he has first complied tvith the provisions of 
sect. 61 (c) of the Gold Law. Ln this case the rule of law, expressio unius 
est exclusio alterius, does not hold good. A company cannot, as such, peq 
off claims. Lt can, however, do so by medium of to person qualified under 
sect. 61 (c), who complies luith the requirements of that section and then 
afterwards maJces'over the claims to the company. Transactions ivhich are 
tantamount to the jumping of claims are not encouraged by the Court. Thi- 
ratio decidendi of this case distinguished from that in Kemsley v. Tayob 
Hadjee Abdoola, decided on the 12th of April, 1888. 

This was an action for a declaration of rights in connection with 
certain claims situated on the farm Modderfontein, in the district 
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1895 of Heidelberg, and for an order to compel tlie Mining Commis- 

Feisohe sioner to renew certain licences under the Gold Law. The plaintiff 

jj. ■"■ set out in his summons that on the 27th June, 1894, a portion of 

TEiN the farm Modderfontein was proclaimed as a public diggings, and 

^ THE ^^^^ o^ t^S't ^^J ^6' being duly provided with a licence, pegged off 

MiNiNo CoiT- one prospector's claim on the said farm. On the 24th August, 

orBoKSBUBo. 1894, the plaintiff tendered to the Mining Commissioner the 

necessary moneys for the renewal of his licence, but this official 

refused to renew the same. On the 6th of December, 1894, the 

plaintiff, being duly provided with a Kcence for sixty claims, pegged 

off a piece of ground on Modderfontein, but on subsequent survey 

it appeared that the piece of ground comprised seventy-one claims. 

On the 4th of January, 1895, the plaintiff applied to the Mining 

Commissioner for renewal of this licence, at the same time tendering 

the licence moneys and the necessary powers ; but the latter refused 

such renewal. On the 3rd of January, 1895, the plaintiff, provided 

with a licence for 180 claims, pegged off a piece of ground on 

Modderfontein, which afterwards, on being surveyed, was found to 

comprise only 150 claims. On the 2nd of February, an application 

for the renewal of the last-mentioned licence was also refused by 

the Mining Commissioner. Thereafter the plaintiff regularly 

tendered the licence moneys for the several claims to the Mining 

Commissioner on the due dates, but he always refused to receive 

the moneys or to renew the licences. The plaintiff complained, 

fui'ther, that the Modderfontein Company wrongfully appropriated 

all these claims, and he asked the Court to declare that he was 

entitled to the claims mentioned in the summons, and to order the 

Mining Commissioner to renew the licences. 

The defence of the Mining Commissioner was that he had not 
wrongfully refused the renewal of the licences, but that he had acted 
in accordance with the terms of sect. 87, sub-sect. 4, of the Gold 
Law (Law 18 of 1892), as he discovered on investigation that the 
claims were, at the time of the plaintiff's pegging, held by the 
Modderfontein Company under licences previously granted to a 
certain Dettelbach. 

The Modderfontein Company denied the plaintiff's right to the 
claims, and alleged that they were the owners of the claims, as they 
pegged off the claims properly and in accordance with law on the 
27th June, 1894, before any other person. In his reply, the 
plaintiff alleged that the pegging of the claims by Dettelbach was 
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illegal, as it took place under certain licences issued by the Mining 1895 
Commissioner of Boksburg to one Dettelbach. on the strength of Feische 
two vergunningen granted to Dettelbach by the defendant com- „ ''■■ 
pany, the owner of the farm Modderfontein, to peg claims, not for tein 
his own benefit, but for that of the company, and that this was in con- ^n'^the 
flict with the terms of the Grold Law. Since, therefore, the issue of Minino Com- 
the licences was illegal, the pegging of the claims was also illegal, op Bokseueo. 
and the claims never became the property of the company. The 
parties agreed to allow the affidavits sworn to and the documents 
put in, in the case Gau/y. The Modderfontein Gold Mining Co. and 
the Mining Commissioner of Bokshirg, to be used as evidence in this 
case. The facts in the said case will be found fully reported. 
{Vide ante, p. 11.) 

Posted. 5th August, 12th November. 

Wessels (with him Coster), for plaintiff : As the only claim 
claimed in the summons by Gauf was pegged, for and on behalf of 
Frisehe, on the 27th of June, 1894, that belongs to the plaintiff 
under the judgment in GaufY. The Modderfontein Gold Mining Co. 
and the Mining Commissioner of Bolishurg (2 Off. Rep., Transl., 
p. 11). So also is the plaintiff entitled to the claims pegged by 
him on the 6th of December, 1894, and on the 3rd of January, 1895, 
for, although the company pegged off the same claims on the 27th 
of June, 1894, it acquired no rights by such pegging, seeing that 
the pegging took place under licences issued by the Mining Com- 
missioner for vergunnings and fox owner's claims. The Court said, in 
GaufY. The Modderfontein Gold Mining Co., that there had been no 
bond fide allotment, under sect. 8 of the Gold Law, of vergunnings to 
Dettelbach by the company, as owner, and that the transaction was 
in fraudem legis. The fact that the company caused the claims to 
be retapped before they were pegged by the plaintiff, in December, 
1894, and January, 1895, or that the vergunnings had already 
lapsed at the time, does not improve the position of the company : 
quod ab initio vitiosum est nonpotest tractu temporis convalesc&re. In the 
case already referred to, the company pleaded that the licences were 
first issued to it on the vergunnings, but now it alleges that it only 
obtained ordinary prospecting licences as a member of the public, 
and that it pegged off the claims in that capacity. The action of 
the company amounts to an evasion of the Gold Law, and is, more- 
over, in conflict with the principle laid down in Ke^nsley v. Tayob 

o.ii Q 
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1895 Hadjee Abdoola, decided in this Court. But, assuming that the 

F^oHB company's present statement is true, the company's position is not 

, , "• altered, for the claims were pes:a:ed under licences which were of 

IIODDEEFOK- in • i1 

TEiN no value, as was decided m the former case against the company, 

^nd'the' ^° which reference has already been made. It is clear, from the fact 

Mining Com- that the Gold Law specifies the rights of owners, that the law does 

or BoKSBUEo. not allow the owner of a proclaimed property -to peg off the whole 

area for himself. He is entitled to a maximum of ten owner's 

claims (sect. 14) and a mynpacM (sect. 15). 

[KoTZE, C. J. : Ground cannot be proclaimed as a public diggings 
without the owner's consent, but when once proclaimed the law 
allows him, as owner, certain privileges; but that fact certainly 
cannot deprive the owner of the rights which he would have as one 
of the public. The rule expresmo vi/iiis est cxclusio alterius is not 
applicable here.] 

Wessels : Sect. 1 says that the right of mining for and dis- 
posing of all precious stones and metals belongs to the State, and, 
under sect. 5, the Government has power, after consultation with 
the owner, to proclaim private ground. Sect. 14 provides that 
after the owner has beaconed off his " owner's claims " other diggers 
may beacon off claims for themselves. The words " other diggers " 
in that section can apply only to persons who are not owners. 

With regard to the question whether a company has the right to 
peg claims, sect. 61 provides that every white person who has paid 
his personal taxes is entitled to obtain a licence. The word " per- 
son " is here used in its literal sense, and is therefore not applicable 
to companies. Moreover, a company does not, and cannot, pay 
2}ersonal taxes. A company is a legal persona, and as such cannot 
be regarded as one of the public. 

J. W. Leonard (with him Curleicis and Barher) : The plaintiff 
has no right to the one claim ia dispute, which, according to his 
statement, Gauf pegged for him, and on his behalf, on the 27th of 
June, 1894. On that date Gauf had only 110 licences, and that 
number of claims was awarded to him by the judgment of this 
Coui-t in his action against the Modderfontein Company. Now, 
accepting, for the sake of argument, the statement of the witness 
Kempin that he pegged this claim among the first forty-five claims 
pegged by him for Gauf, and that he shortly afterwards removed 
the name of Gauf from the pegs and substituted that of Frisohe, 
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even then there is no proof that the plaintiff is entitled to the 1895 
claims. Q-auf had no right to transfer the claims in that manner. FeTsohe 
This could only be done coram lege loci. Grauf practically abandoned 
the claim, which then immediately became open ground. As the teis 
company retapped the claim after it had been abandoned, it is ^nd^the 
entitled to it. Minino Com- 

The company bases its right to the claim in dispute in this case, not of Bokseueo 

on the ver gunnings, but on the fact that it obtained ordinary prospect- 

ing licences on the day of the proclamation of the farm Modder- 
fontein, and pegged the claims under those licences. There is 
nothing in the Gold Law to prevent a company fi'om taking out 
ordinary prospecting licences, and pegging off claims under such 
licences as a member of the public. The company cannot be preju- 
diced by the fact that the Mining Commissioner first issued licences 
to Hofmeyr, imder the impression that the company was entitled 
thereto by virtue of the rergunnings. The company regularly paid 
the licence moneys on all the claims in question, and at the time of 
the pegging by the plaintiff, on the 6th of December, 1894, and the 
3rd of January, 1895, the term of the mrgunniinjs had already 
lapsed. The Gold Law does not prohibit a company from taking- 
out ordinary prospecting licences, provided it lodges the required 
receipts and powers at the office of the Mining Commissioner in 
conformity with sect. 61, which Dettelbach did, acting on behalf of 
the company. A great deal has been said about the provision which 
the Gold Law makes for the owner, with the purpose of showing 
thereby that the Gold Law was intended to deprive the owner 
of the rights which it gives to the public. That is certainly not 
the object of the Gold Law. The Government is entitled to refuse 
to grant a mynpacht to the owner. (Sect. 18.) Sect. 14 is not 
capable of the construction which Mr. Wessels has placed upon it. 
Sects. 9 and 14 merely fix the order in which prospector's and 
owner's claims shall be beaconed off, and the total number of claims 
to which each of them is entitled. After that " other diggers" — i.e., 
diggers who are not entitled to privileged claims — may peg claims 
for themselves. The owner obtains his owner's claims, not con- 
currently with, but by way of preference over, the public. The 
contention that the owner is, by sect. 14, deprived of his right to 
peg claims as one of the public is therefore groundless. 

Wessels, in reply. 

Cur. ad. vwlf. 

q2 
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1895 Postea. 2 December. 

Fe^e Kotze, 0. J., after having stated the facts, delivered judgment 

"• in the following terms : In Gavf v. The Modderfontein Co. and the 

MoD^EEFON- ^_^^ Commissioner of Bokshurg (2 Off. Eep.), this Court decided 

*^ai^the' ill January last that the vergunningen granted by the company, as 

MmiNQCoM- owner of the farm Modderfontein, to Dettelbach, and by the latter 

oiTBoZuEct. ceded to the company and acquired and held for its benefit, are in 

■ conflict with sect. 8 of the Gold Law (Law 18 of 1882) and invahd. 

But now Mr. Leonard, on behalf of the company, alleges that in 
the case of Grauf the company based its case on the vergunningen, 
whereas here in the present case this is not so. The company 
contends now that on the 27th June, 1894, when the farm 
Modderfontein was thrown open for the first time as a public 
diggings, it duly obtained licences as a member of the public under 
the Gold Law, and immediately thereafter pegged off the claims. 
It is indeed true that the company has not pleaded the ZJcrgfttwwmp'e)*, 
but the parties agreed that the documents and evidence in the case 
of Gauf could be used as evidence in the present case ; and from 
these, as well as from the statements of Messrs. Van Doom, Ikking 
and Hofmeyer, who were called as witnesses by the plaintiff, it is 
clear, although the defendant company has not pleaded it, that it 
obtained the licences before the other applicants on the morning 
of the 27th of June, 1894, by reason of the vergunningen; and 
therefore, as far as concerns the one claim pegged off by or on 
behalf of Frische on the morning of the 27th June, the date of the 
throwing open of the farm, the Court must come to 'the same 
conclusion as in the case of Gauf — viz., that this claim belongs to 
the plaintiff, as against the company, and that he is therefore 
entitled to a renewal of the licence for it. With regard to the 
claims pegged off by the plaintiff on the 6th of December, 1894, 
and the 3rd January, 1895, the case presents itself in another 
light. From the 27th June, 1894, the company has been in 
possession of these claims. It has regularly paid the necessary 
licence moneys for them, and when the plaintiff, about six months 
after the company had pegged off the ground under the procla- 
mation, went and pegged, he saw on the ground the pegs and 
boards required by the law with the name of Dettelbach on them. 
He contends, however, that since these claims were also pegged off 
originally by virtue of the vergunningen, the company has no 
right to them, and the ground must be looked upon as open 
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ground, which gives him the right under the Gold Law to go and 1895 
peg ofE claims there. In support of this contention Mr. Wessels Feisohe 
relied on the well-known rule of the pandects, " quod initio mtiosum j, '"■ 
est nan potest tractu temporis convalescere." This rule cannot, in my tein 
opinion, be applied here. "When the plaintiff, in December, 1894, ^^'^^' 
and January, 1895, pegged off the claims, the vergunningeii had Minino Con- 
lapsed, which was not the ease on the 27th June, 1894, when the ofBoksbueg. 
one claim was pegged off by or on behalf of the plaintiff. Under 2;ot^6~c J 

the Gold Law rergunningen are, as a rule, granted for the period 

of sis months, unless special leave for another six months is granted 
by the Mining Commissioner upon application. There is no proof 
before us in this case that such special application for extension 
was made or granted on behalf of the company. Quod nan apparet 
nan est, and we must assume for the purposes of this case that the 
rergunningen. were granted only for the usual time of six months. 
From the evidence in the previous case of Gauf, which by consent 
must also be accepted as evidence in this case, it appeared that 
the vergunningeii were granted in December, 1893, and in any 
case the vergunningen had lapsed when the plaintiff pegged off in 
December, 1894. After such period, however, the Gold Law 
requires that the person or persons who has obtained the rergun- 
ningen must take out licences in the proper way, and renew them 
from time to- time according to law, for the claims originally 
included under the vergunningen. This the company has done. 
In December, 1894, it held its right to the claims, no longer by 
virtue of the rergunningen, which had lapsed, but by virtue of the 
Kcences which it had taken out and renewed as a digger under the 
Gold Law, before the plaintiff went and pegged off in December, 
1894, and January, 1895. Whatever, then, its position in relation 
to the plaintiff imder the vergunningen may have been on the 
27th of June, 1894, this position was entirely altered after the 
vergunningen had lapsed and the company had begun to hold 
their claims under the Gold Law as prospector's or digger's claims 
under the necessary licences. If this were not so, then the law 
would allow something which looks very much like "jumping" 
claims. The Court has always systematically declared itself against 
"jumping," except, of course, where the law in any special case 
prescribes otherwise. It would be quite unfair and unreasonable 
to allow the plaintiff, after the company has been in possession of 
the ground for months after the lapse of the rergunningen, and 



V. 
MODDEEFON- 



230 OFFICIAL REPORTS OF THE HIGH COURT 

1895 has paid the claim licences and duly renewed them from time to 

Fekcte time, to peg off the ground for himself, especially as he plainly 

saw the pegs and other signs of possession by the company on the 

TEiN ground. "In omnibus quidem," says Paulus, "maxme tamen in 

itro the' J^"'^ cequitas spectanda sit." 

MiNiNo Com- In answer to this the learned counsel for the plaintiff maintains 

OF BoKSBUEO. that the company, as owner of the farm, cannot hold any digger's 

Kotzi~C J °^ prospector's claims under the Gold Law. An owner is only 

entitled to what the Gold Law awards him, and in accordance with 

the rule e.vjireHaio unius est exdusio alteriits the owner cannot, on the 
throwing open of a farm as a public diggings, appear as one of the 
public and go and peg off claims for himself under licence. 

Of course, if this contention is correct, then it follows that no 
question of fairness can come into consideration, for where the law 
speaks clearly there the sole duty of the Court is to maintain and 
carry out the law. Under the Gold Law, the owner of a farm 
proclaimed as a public diggings is awarded the right to take out 
a mynpacht, to peg off a certain number of owner's claims, and 
to receive a certain portion of the licence moneys. Nowhere in the 
Law do I find any provision which lays down that the owner of a 
proclaimed farm cannot, under licences, peg off claims for himself 
as a digger. Now, if the law must be understood not to allow 
this, it must be only because we must draw this conclusion from 
the fact that the rights already mentioned by me are given to the 
owner. But how can it be successfully maintained that, when the 
law awards something to the owner qiM owner, it must be under- 
stood to prohibit the owner from pegging off a claim for himself 
as a member of the public ? How can provisions of the Gold Law, 
which deal with the rights of the owner as such, be applicable to 
the owner in his capacity as one of the public ? The rule expressio 
vnius est exdusio alterius cannot be applied here, for the right 
given by the Gold Law to a person as owner cannot take away the 
right of this same person as a digger on the proclaimed portion of 
the farm. There is nothing which prevents the owner from buying 
claims from diggers, and in this way becoming both a digger and 
o-^yner of claims. No more is there anything which prevents him 
from taking out a licence as a member of the public (or, as 
Article 61 of the Gold Law has it, as a white person) and pegging 
off claims under the terms of the Gold Law. It has been rightly 
remarked by Lord Campbell, L. C, that the iiile expressio unius 
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est exclus'io alterius is not of universal application {Saunders v. Evans, 1895 
7 Jur. N. S.) ; and unless it can te clearly deduced from the terms Fmsche 
of the Gold Law that the owner cannot obtain anything more than „ ^' o - 
what is awarded to him in that capacity, the rule is not applieahle tein 
(cf . per Williams and Creswell, JJ., in Eastern Archipelago Com- ^^^ '^^^' 
pany v. Reg., 18 Jur. p. 481). It cannot he denied that a person MininoCom- 
may have different capacities at the same time, and the fact that of Boksbtteo. 
something is awarded to him in one capacity is, per se, no proof „ rT~Q j 

that he is prohibited from acquiring something in another capacity. 

If the owner complies with the law and pays his licence money to 
the Treasury, he can go and peg off one or more claims as a digger 
after the throwing open of the farm, for what is not forbidden 
must be considered as being allowed. 

Suppose, now, that the owner of the farm is not an individual, 
but an association of individuals, who together constitute a com- 
pany, a legal person : can it then, in view of the personal nature of 
the provisions contained in sects. 61 and 61c, be contended that a 
company, as digger, can in the fu'st instance peg off claims ? 
Sect. 61c (Gold Law of 1892) says :— 

" Every white person who subjects himself to the law of the 
land and produces to the official who issues the licences mentioned 
in sect. 61 the receipt or certificate that he has paid his personal 
taxes for the current year, according to law, shall be able to 
obtain in his own name provisional prospecting licences for 
himself and others against the usual payment, though for not 
longer than one month unless he produces the requisite powers 
and receipts or certificates for the licences thus obtained on 
behalf of others before the period for renewal has expired, 
whereupon the renewal as ordinary licences can be effected ia 
the respective names." 

It must be inferred from the wording of this section that a 
company, as such, putting aside the question whether it is the 
owner of the farm or not, cannot act directly and take out a licence 
in its name, not because the law forbids this, but simply because, 
as a company, it does not fall within the terms of the law. In 
dealing with this point, the fact that the Modderfontein Company 
happens also to be the owner of the farm is of no consequence. 
Suppose the Primrose Company wishes to go and peg off claims: 
then it cannot do so directly in consequence of sect. 61c. But 
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1895 "what prevents it from obtaining by means of another what, in 

Feische consequence of the fact of its being a company, it cannot obtain 

jj *■ directly ? A company can buy claims from another ; why, then, 

TEiN should it not be able to obtain, by means of any other ordinary 

^n^the' title, claims which a person, duly complying with the terms of the 

MiHiNG Com- 1^-^^ goes and pegs off in his own name ? I see no objection to 

Of BoKSBUEQ. such a course, and find nothing in the Gold Law that forbids such 

a transaction. Mr. "Wessels maintained that this would be an 

evasion of the Gold Law, and in conflict with the ratio decidendi in 

the case of Kemslcy v. Tayob Hadjee Abdoola Sf Co., decided by 

this Court on the 12th of April, 1888. There the Court was of 

opinion that, inasmuch as the Law (No. 3 of 1885) directly prohibited 

Indians from being owners of immovable property, they could not 

violate and evade the intention of the law by holding immovable 

property through the medium of a trustee. The decision was based 

on a du'ect prohibition of the law ; but, as I have already 

remarked, the Gold Law does not forbid a company to peg off 

claims as a digger. It has simply, owing to the personal wording 

of sect. 61c, made it impossible for a company to do so directly. 

There is nothing to prevent a company from obtaining claims from 

others by means of purchase, donation, or any other lawful manner. 

When, therefore, some person or other, even at the request or 

upon instruction of a company, complies with the requirements of 

the Gold Law, and takes out a prospecting licence for a number of 

claims, and then, before the lapse of a month, files the necessary 

powers and takes out digger's licences, I cannot see why he cannot 

make over and cede the claims to the company. Where is the 

section of the law which prevents such a transaction ? Now, in 

the case at present before the Court, it has been proved that, after 

the verguniiingen had lapsed, they were altered in terms of the 

law into licences in the name of Dettelbach and others, and they 

were subsequently ceded to the Modderfontein Company. I am 

therefore of opinion that, under the circumstances disclosed by the 

evidence, and seeing that the vergiinnings had lapsed, and the 

licences had duly been converted into digger's licences and been 

renewed fi-om time to time under the Gold Law long before the 

pegging by the plaintiff in December, 1894, and January, 1895, had 

taken place, the plaintiff cannot succeed as against the company. 

The Mining Commissioner therefore did not act wrongfully by 

refusing the plaintiff renewal of the licences for the claims pegged 
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by him on the 6th of Decemher, 1894, and on the Brd of January, 1895 
1895. The judgment of the Court upon the whole case ought to Feisohe 
be in favour of the plaintiff so far as the one claim pegged off on ,, '"• 

T MODDEEFON- 

the 27th June, 1894, is concerned. The claim to the other claims tein 
pegged off in December, 1894, and January, 1895, must be refused, ^i^^he' 
and the Modderf ontein Company must bear the costs of suit. On Minino Con- 
behalf of the Mining Commissioner, Mr. Dickson asked us to of Boksbtjeo. 
award him his costs as against the plaintiff. This the Court 
cannot do. The plaintiff is entitled to the renewal of his licence 
for the one claim, and this was refused him by the Mining 
Commissioner, who is ordered duly to renew the licence for such 
claim. Under all the circumstances, there will be, as against the 
Mining Commissioner, N. 0., an order in favour of the plaintiff 
for the costs in connection with the one claim. 

JoRissEN, J., concurred. 

Attorneys for plaintifi : Booth a.ndi Wessels. 

Attorney for the defendant company : J. G. Haarhoff. 

Attorney for the Mining Commissioner : C. Ueckermann, sen. 
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1895 



THE GOLD LAW OF 1892, SECT. 28— WATER EIGHTS— EXTENSIVE g -^"f^'i 
INTEBPEETATION. 

In an action against the Mining Commissioner of Sokshurg for renewal of 
prospecting licences on certain chiim,s pegged by plaintiff, the suit was 
dismissed, because the claims were situated on ground reserved for water 
rights by the Mining Commissioner, — Held, that a Mining Commissioner 
is competent, under sect. 28 of the Odd Law of 1892, to reserve places for 
tvater rights on a proclaimed goldfields. — NicoUs v. Leyds,* N. O. (0. L. J. 
Vol. 10. p. 337), referred to and distinguished. 

This was an action instituted by Heinrich Kempin against Barend 
Jacobus Kleynhaus, in his capacity as Mining Commissioner of 

* See p. 309.— Teans. 
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1895 Boksburg, for a declai-ation of rights in respect to certain claims 

Kempin situated on the farm Modderfontein, district Heidelberg. Leave 

„ '• ^ was granted to the Modderfontein Gold Mining Company to inter- 
MiNiNQ Com- ° ■ i i • o x ^ 

MissioNEK OF vcnc as defendant m the action. 

Ara Mora^E- The following allegations were set forth in the pleadings : On 

FONTEiN the 27th of June, 1894, a portion of the farm Modderfontein, in 

' __ °' the Heidelberg district, was thrown open as a public digging, and 

on the 26th of July, 1894, the plaintiff pegged thirty claims on the 

proclaimed portion of the said farm under provisional prospecting 

licences. He applied to the Mining Commissioner of Boksburg for 

renewal of the licences, but such renewal was refused by the 

Mining Commissioner. The plaintiff thereupon instituted this 

action, praying that the Court should declare him entitled to 

renewal of the licences, and should order the Mining Commissioner 

to issue the same to him. 

The Mining Commissioner admitted that he had refused to 
renew the plaintiff's licences, and that he had done so because the 
ground pegged by the plaintiff had abeady been reserved by 
him for water rights, under sect. 28 of Law 18 of 1892. The 
defendant company pleaded that it had caused the thirty claims 
in question to be pegged on the 27th of June, 1894, under pro- 
visional prospecting licences, and that the Mining Commissioner 
had refused to renew the licences on the plea that the ground 
had been reserved by him for water rights ; that the defendant 
had since that date regularly, month by month, tendered to the 
Mining Commissioner the licence-moneys for renewal of the 
licences, but that he had refused to receive them ; that on the 
26th of July, 1894, after having deposited with the Mining 
Commissioner the plans required by law, the defendant company 
had made application for the said ground as a water right, which 
it ultimately obtained on the 22nd of January, 1895. 

With regard to the fitness of the ground in question for water 
rights, the following facts were disclosed by the evidence. The 
Mining Commissioner stated that on the proclamation of a portion of 
the farm he instructed surveyor Tucker to sirrvey the ground in 
question, and to beacon it off for water rights. This was done, 
and a diagram of the area so reserved was framed by the surveyor. 
The ground contained no permanent fountains, and the portion 
reserved was the site which was the most suitable of all the 
ground outside the iiujnpacM for water rights. The site was also 
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the best site for the construction of a dam. This statement of the 1895 
Mining Commissioner was supported by other evidence. Kempin 

V. 

Wessek (with him Curkwis and Coster), for plaintiff : The missioneeot' 
Miniag Commissioner is not entitled, under sect. 28 of the Grold Boksbtoq 
Law of 1892, to reserve any portion of a proclaimed area as a tontein 
water right. Assume that he has such a right, then he must ^' ^^^°- 
exercise it subject to the chief object of the Grold Law, namely, the 
digging for gold. Sect. 28 must be strictly interpreted. In 
Nicolls V. Lei/ds, W. 0* (decided on the 13th of June, 1893), the 
Court laid down that sect. 28 of the Gold Law of 1892 did not 
give the Mining Commissioner the right to refuse to issue licences 
on certain proclaimed ground on Eandgeslaagte, Witwatersrand 
Goldfields, on the plea that he wished to reserve the ground as 
stands, in view of the probable extension of Johannesburg. The 
ratio decidendi in that case was that, in deciding the powers of the 
Mining Commissioner under sect. 28 of the Gold Law, the ques- 
tion was, " Is the subject under treatment ejutsdem generis as those 
mentioned in the said section ? " If not, then he is not competent 
so to act. The reservation of a water right on a proclaimed area 
cannot be considered to be ejusdem generis as the reservation of 
ways and roads from the claims to the battery and on places 
suitable for water rights. The Mining Commissioner is competent, 
under sect. 48 of the Gold Law, to decide applications concerning 
water rights. But it does not follow that he can reserve water 
rights. In the view of the Gold Law, the throwing open and develop- 
ment of gold-bearing ground are of the very greatest importance. 
The evidence shows that the ground reserved for water rights 
by the Mining Commissioner is not well suited for that purpose. 

J. W. Leonard (with him Barler), for the defendant company : 
The words " on places suitable for water rights " do not aj)pear 
in sect. 28 of the Gold Law of 1888. They were added to the 
Gold Law of 1892 with the clear intention of empowering the 
Mining Commissioner to reserve water rights inter alia. It would 
lead to an absurdity if the section were read as meaning that the 
MLaing Commissioner is competent only to keep open ways or 
roads on places suitable for water rights. Sub-sect. 2 of the said 
section must be interpreted so as to conform with the general 

* See^osi, p. 309. 
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1895 instruction given to the Mining Commissioner in that section 

Kempin (sub-sect. 2), namely, that he shall "do everything that may be 

jj- f-„ conducive to the general interest to the furtherance of the pros- 

MissioNKEOF porityof the diggings." Where there occurs an obvious clerical 

-AND°MaDDMi- °^ printer's error in a provision of a law, such provision must be 

r°^^^^ interpreted in conformity with its clear meaning and tendency. 

— L ' (Maxwell on Statutes, 2nd ed. p. 305.) Water is indispensable in 

gold mining. The section is badly drawn. The word " on " is 

superfluous and ought to be erased. It appears clearly from the 

evidence that the ground reserved for water rights by the Mining 

Commissioner is the only ground lying outside of the mynpacht which 

is suitable for water rights and on which dams can be constructed. 

Dickson, for the Mining Commissioner, admitted the correctness 
of Mr. Leonard's contention, in so far as it referred to the power 
and duty of the Mining Commissioner. 

Wessels replied. 

Cur. ad. vult. 

Posted. 2nd December. 

KoTZE, C. J. : This is an action for a declaration of rights and 
other purposes as set out in the summons. The plaintiff complains 
that he pegged thirty claims on the 26th July, 1894, on the farm 
Modderfontein, and that when he subsequently wished to renew 
the licences for these claims, the Mining Commissioner of Boksburg 
refused to renew the licences and to number the claims, on the 
ground that the pegging was in conflict with the Gold Law, 
inasmuch as the ground in question had been reserved by him, 
the Commissioner, for water rights under sect. 28 of the law. The 
plaintiff alleges that this action on the part of the Mining Com- 
missioner was wrongful. The Modderfontein Company, which 
obtained leave to intervene as co-defendant, has pleaded, in answer 
to the summons, that the piece of ground on which the plaintiff 
pegged the thirty claims belongs to it under the Gold Law, as it 
made due application for it as a water right, and this application was 
granted. The company also contends, in case the Court should be 
of opinion that the Mining Commissioner had not the right, under 
sect. 28 of the Gold Law, to reserve the ground for water rights, 
that it was in lawful possession of the ground under the Gold Law 
on the morning of the 26th of July, 1894, before the plaintiff 
went and pegged the thirty claims. It wiU be desirable briefly 
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to mention the principal facts before proceeding to tlie decision ^ 
of the case. On the 27th of June, 1894, the farm Modder- Kempin 
f ontein was proclaimed as a public diggings, that is to say, the jtinino Con- 
farm was on that day thrown open as a public diararines. In missionebof 
April, 1894, the Mining Commissioner went over the farm to andModdee- 
satisfy himself that the beacons of the ^^ mijnpacht" had been g°m^Co 
properly erected, and also, among other things, to find out the — — 
most suitable spots that could, in his opinion, be reserved for ' 

water rights under sect. 28 of the Gold Law of 1892. The 
company had, under and by virtue of the vergunningen, mention 
of which has already been made in the case of Gcmf* and in that of 
Frische,f pegged a large piece of ground, including the portion 
reserved by the Mining Commissioner for water rights, as pro- 
spectors' claims. The Mining Commissioner, when this subse- 
quently came to his knowledge, ordered the company to remove its 
pegs from the ground reserved by him. This it did under protest, 
and it has always on the due dates tendered the licence-moneys 
for these claims, but the Mining Commissioner has refused to receive 
them. On the 26th of July, the day when the plaintiff pegged 
the thirty claims, the vergunningen which the company held had 
lapsed, and the prospectors' claims held thereunder by the company 
had been converted into diggers' claims under the Gold Law. 
This fact did not appear in evidence in the previous case of Frische.f 
It is proved that when the plaintiff pegged on the 26th of July, 
1894, he knew that the ground had been previously pegged by the 
company. A month before, viz., on the 27th of June, the day of 
the throwing open of the farm, he was on the ground, and he then saw 
two beacons there, and he thought that the gi-ound included within 
those beacons " had possibly been reserved for some purpose or 
other." Subsequently he found out, from the map in the office of 
the Surveyor-General, that there was no reservation, as he saw 
no such reservation marked on the map, and when he heard that 
the company had removed its pegs, he went and pegged the ground 
in question. On the 24th of August, 1894, the plaintiff went to 
renew his licences, but the Miaing Commissioner refused to do this, 
inasmuch as he had reserved for water rights the ground pegged by 
the plaiutiff . The company had in the meantime made application 
for three water rights, Nos. 1, 2, and 3, on the farm Modderfontein. 

* See wife, p. 11. t See ante, p. 223. 
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The application was heard on the 13th of Septemher, 1894, and 
the plaintiff was present on that occasion. The Mining Com- 
missioner awarded water right No. 3 to the company, but post- 
poned the fm-ther consideration of the application for water rights 
Nos. 1 and 2 until the High Court should have given a decision 
in the case of Gcmf v. The Moddeyfontcin Co. and the Mining 
Commissioner of Boksliirg, which was pending. The plaintiff 
objected to the grant to the company of the said two water rights, 
which included the ground pegged by him, because neither in the 
proclamation of Modderfontein nor in the approved chart at the 
office of the Surveyor- General does any reservation for water 
rights appear. His contention was that the ground pegged by 
him should be regarded as open ground. In January, 1895, the 
Court gave its decision in the case of Gai(f v. The Modderfontein 
Co. in favour of Gauf (2 Off. Eep. p. 11). The company there- 
upon bought the claims awarded by the Court to Gauf, and subse- 
quently the water rights Nos. 1 and 2 were awarded to it. 

Now the first question which must be dealt with is, whether the 
Mining Commissioner possesses the power under the Gold Law to 
withdi'aw and reserve for water rights portions of a farm already 
proclaimed or to be thrown open as a public diggings, so that no 
claims may be pegged within the limits of the reserved water 
rights. Sect. 28 of the Gold Law of 1892, by reference to which 
this question must be answered, reads as follows : — 

" The Mining Commissioner shall have the supervision of the 
goldfield or goldfields over which he is appointed. He shall 
further be clothed with the power to regulate and manage all 
matters relating to the diggings in accordance with this law 
and with all regulations which, by virtue of this law, may be 
published by the Government. He shall also give attention to 
the grievances of the diggers, and do everything that may tend 
to the general interest, to the furtherance of the welfare of the 
diggings and of the health of its population, as, for instance, 
the defining of places where no digging or prospecting shall be 
allowed, the keeping open of roads, under which are also 
included roads or ways from the claims to the batteries and (on) 
places suitable for water rights, and on such other places with 
reference to which instructions shall be given from time to time 
by the Government; the entire regulation of the issue, if 
necessary, of stand-licences and the fixing of places where 
buildings may or may not be erected." 
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Now, does this section mean that the Mining Commissioner is 1895 
only empowered to keep open tvays on places suitable for wafer Kempiit 
rights, or is the proper meaning that the Mining Commissioner is mujiJoOom- 
empowered to_^a; the places on which digging or j^rospecfiiig shall not missionee op 
be allotvecl, under which are also included places suitable for water ^iniMoDDEB- 
rights / Under sect. 21 it is forbidden, among other things, to J°^^^ 
search or to dig on or in water rights, that is to say, on or in the ' — 
ground over which a "water right exists. Kot ze, C .J. 

Now, sect. 28 gives the Mining Commissioner the power to 
define where, in the meaning of the Cold Law, no digging or 
prospecting for gold may be carried on, and in this sense he can fix 
places for the keeping open of roads and places suitable for water 
rights. This appears to me to be the true meaning of sect. 28. 
It is indeed true that the wording of the section leaves much to be 
desired, but the tendency of the section is remedial, and it ought 
to be extensively and not restrictively interpreted, provided the 
true sense of the words is not thereby violated. Were this not so, 
who will be able to define where water rights may exist, and where 
or how these must be exercised or protected? We would be 
placing too narrow an interpretation on the words of the section if 
we construed them as simply and solely applying to roads over 
places suitable for water rights, and not as conferring on the 
Mining Commissioner the power to decide what portions of the 
farm are most suitable for water rights, and then to define those 
water rights accordingly. Mr. Wessels referred to the decision in 
the case of Nicolls v. Br. Leyds, N. 0* (Cape Law Joui'nal, 
Vol. X. p. 337), in support of this contention against the power of 
the Mining Commissioner to reserve ground for water rights. 
The decision in that case, which was also given under sect. 28 of 
the Gold Law, is not, however, in conflict with the opinion that I 
have just expressed. There the Court decided that the Mining 
Commissioner was not entitled to refuse to issue licences for the 
pegging off of claims on the plea that he wished to reserve the 
ground, where it was desired ' to peg" the claims, as stands, with a 
view to the probable extension of the town of Johannesburg. On 
that occasion, in giviag judgment, I used the following words : 
" The Mining Commissioner must exercise his power in accordance 
with the terms of the Gold Law. Sect. 28 of the Gold Law 

* Post, p. 309. 
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1895 confers on him the right to close ground for purposes of a puhlic 

Kempin road, or a way to claims, or for a water right or similar purpose. 

Mining C Making provision for the probable extension of Johannesburg is 

MissioNEEOF uot onc of the objects which fall within the meaning of what is 

ahdModdee- mentioned. The probable extension of Johannesburg was therefore 

n°M'^r' ^° reason for not issuing licences." I am stiU of the same opinion, 

' — ' but it bj no means follows that the Mining Commissioner 

Kot ze, C .J, cannot reserve places suitable for water rights. It has also been 

attempted to place evidence before the Court to show that the 

water rights Nos. 1 and 2 are on places which are not suitable 

for them. This may be partly true, not because there are other 

better places to be found on the farm which are more suitable for 

water rights, but simply because the farm generally is very flat and 

no better places can be pointed out. This even the surveyor 

Godfrey, one of the plaintiff's witnesses, was obliged to admit. 

The Mining Commissioner acted bond fide in the exercise of what 

he considered his duty, and in my opinion he did not exceed his 

powers. It is therefore unnecessary to enter into the second 

point raised on behalf of the company. I am of opinion that the 

plaintiff's claim should be dismissed with costs. 

JoRissEN, J., concurred. 

Attorneys for plaintifi : Booth and Wessels. 

Attorney for defendant : J. C. Haarlioff. 

Attorney for the Mining Commissioner : C. Tlechermann, sen. 
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REVISION— PEO0LAMA.TION OF 9th OF AUGUST, 1880, s. 10— 

IKEPTl—m-DlG'nS.'ESI— AUTREFOIS ACQUIT. jggg 

Wlien the State Attorney is dissatisfied with the ruling of an inferior Court, and „ T'" 
asks for a ruling of the High Court which is calculated to be of assistance i ifovemler. 
to the inferior Courts when dealing with criminal cases, and when there is 
no other way open to him in the prosecution of crime, he may apply to the 
Court hy way of revision, and the Court will, unless there is some statutory 
provision to the contrary , afford him as'sistance ; sect. 10 of the Proclamation 
of the 9th of August, 1880, confirmed by Law 3 of 1883, is wide and 
extensive enough to justify this procedure. An indictment for theft which 
sets out that the owner of the stolen property is unknown is not bad in law 
on that ground merely , but the Court will in such case proceed with great 
caution, and always keep tn-o points in vieio : (1) that the accused cannot be 
found guilty merely because he cannot or villi not give an explanation as to 
hoiv he came into possession of the property found in his possession, unless the 
pirosecution has first proved tlnit a theft has adually been committed ; and 
(2) that where the indictment sets forth that the owner is unknown, it ivill 
be held to be improper and bad where the oivner is known or can be dis- 
covered. A. was charged before the Circuit Court at Johannesburg luith 
contravention of sect. 79 of the Gold Law, in that he was found in possession 
of unwrought gold, but was found not guilty by the jury. He was after- 
wards again charged with theft on the same facts before the Criminal 
Landdrost of Johannesburg. The Cnurt held that unless evidence could be 
produced from which it appeared that the gold found in possession of A. 
was actually taken out of the possession of another, or of the oioner, against 
his will, or, in other luords, that a theft had been committed, A. ought not 
to have been charged a second time. 

In this matter the State Attorney made application to bring the 
decision of the Acting Criminal Landdrost of Johannesburg in the 
case The State \. Ambara under review. 

The petition set out, inter alia, that Piet Ambara was charged 
on the 22nd of May, 1895, before the Acting Criminal Landdrost 
of Johannesburg with the crime of theft on the following indict- 
ment : " That the said Piet Ambara, on or about the month of 
March, 1895, and at Johannesburg, "Witwatersrand Goldfields, 
committed the crime of theft, in that he on the date and at the 
place aforesaid did unlawfully, wrongfully, and against the will of 
the owner or owners, and with intent to steal, alienate a piece of 
gold weighing about twenty ounces and being of the value of about 
85/. sterling, the property or in lawful possession of a person or 

o.ii . R 
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1893 persons to the first Public Prosecutor of the Witwatersrand Grold- 
The State fields unknown efc." 

Two exceptions to this indictment were raised on behalf of the 
accused in the Court below : (1) the plea of autrefois acquit, in 
support of which the agent of the accused handed in a copy of the 
notes of the Chief Justice in the case of The State v. Piet Amhara, 
from which it appeared that the accused was charged in April, 
1895, before the Circuit Court at Johannesburg with contravention 
of sect. 79 of Law 14 of 1894, in that he was found in possession 
of unwrought gold, and that he was acquitted — he contended that 
the accused could not now be brought up for theft, as the same 
persons who then gave evidence would have to do so again and as 
the facts were the same ; and (2) that the indictment did not 
mention the person from whom the gold was stolen. 

The Court below held that it was impossible to charge a person 
with theft when the name of the owner was not stated in the 
indictment, and that the prosecution was bound to give the name 
of the owner of the stolen property, or otherwise the proseciition 
could not succeed. 

The State Attorney was dissatisfied with this decision, and 
brought the point of law in review before the High Court. Notice 
of the application was served on the agent of the accused. 

Coster, for the State, cited Arohbold's Pleading and Evidence in 
Criminal Cases, 21st ed. p. 55, and said that it was not necessary 
to mention the name of the owner of stolen property. Suppose a 
stranger fell down in the street in a fit, and a native came up and 
stole his watch and chain, and shortly afterwards the stranger 
died, before anyone could ascertain his name : surely the Kaffir 
could be punished for the theft. 

F. Krame, for Piet Ambara : It is necessary to give the name 
of the owner or possessor of the stolen property. (Cf. State v. 
Su-artkmd, 1 Off. Eep. p. 308; State v. Burden and Raphael, 
Kotz^'s Eep. 1881—1884, p. 175.) If it were not so, the onus 
prohandi, which in the first instance lies on the State, would at 
once be shifted on to the accused. This is unfair. The case 
suggested by Dr. Coster is not in point, as not the owner but only 
his name would be unknown. The person can always be described 
in the indictment. He also quoted QMeen v. Albert and Another 
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(3 G-. p. 48) ; Queen v. Sederous (12 0. L. J. p. 56 ; 7 G. p. 250) ; i895 
Queen v. Bhem (2 Gr. p. 432). Isl^^i^ 

Cur. ad. molt. 

Postea. Ist November. 

KoTZE, C. J.: In tMs case it appears that Piet Ambara was 
brought up before the Landdrost for Criminal Cases in Johannes- 
burg on the following charge : " That the said Piet Ambara com- 
mitted, in or about the month of March, 1895, at Johannesbm-g, 
Witwatersrand Groldfields, the crime of theft; in that he, on the 
date and at the place aforesaid, unlawfully, wrongfully, and 
against the will of the owner or owners, took, with intent to steal, 
a piece of gold weighing about twenty-two ounces, and worth 
about 85/. sterling, the property or in the lawful possession of a 
person or persons unknown to the Public Prosecutor of the Wit- 
watersrand Goldfields." Against this indictment two exceptions 
were taken on behalf of Piet Ambara — viz., (1) the plea of autrefois 
acquit, and (2) that th.e summons, which in the lower Court takes 
the place of an indictment, does not state who the owner of the 
stolen property is. The Landdrost was of opinion that the prose- 
cution was bound duly to state the name of the owner of the stolen 
gold in the summons, and consequently Piet Ambara was dis- 
charged. The State Attorney is dissatisfied with the ruling of the 
lower Court, and he has brought the case in revision before my brother 
Ameshoff and myself, with the request that this Court shall give a 
decision that in a criminal summons or indictment it is sufficient to 
allege that the owner or owners of the stolen property is or are 
unknown, or rather that the inability of the prosecution to mention 
the name of the owner in the indictment does not in itself render 
the indictment invalid and of no effect. We had some hesitation 
in taking the question into consideration at all, in consequence of 
the manner and the form in which it was brought before us. For 
the accused is discharged, and yet notice of the revision of the case 
has been served on him. He has also appeared by counsel, whom 
we have heard, however, only in the capacity of amicus cur ice. 
We cannot now grant any order whereby anythiug done by the 
Court below is confirmed or set aside. Nor can we correct the 
action of the Landdrost under the terms of sect. 8 of the Criminal 
Procedure, as he has not been guilty of gross irregularity, but has 
only erred in the interpretation of the law. But, on further 
consideration, we are of opinion that this Court can come to the 

k2 
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1895 assistance of the State Attorney. Whenever anyone is dissatisfied 
Th^ate "witJi the action of the lower Court he can appeal to the High 
Court. "Why, then, should the same right not be granted to the 
State or the public prosecution? If the State Attorney cannot 
Kotze, C.J. pQjjjg before this Court by way of revision, the result will be that 
the Landdi'ost in the Criminal Court at Johannesbiirg will in 
similar cases in future abide by the ruling once given by him. In this 
way it may happen that criminals may go free and crime remain 
unpunished. This is certainly not in the interests of society, nor 
is it the intention of the law. In the case In re Marechane (Kotze's 
Eeports, 1882, p. 27) it was remarked by this Court : " It is indeed 
true that the Court must protect the liberty of the subject ; but the 
Court has also another duty to fulfil, and that is to see that crime 
does not go unpunished, and to assist the Government, as far as 
the law allows, in the execution of its duty." Whenever, there- 
fore, the State Attorney desires from this Court a ruling which is 
calculated to be of service to the lower Courts in dealing with 
criminal cases, and when there is no other way open to him than 
to come before us by way of review, then we think that, unless 
there is some law opposed to it, this Court ought to come to his 
assistance. This we can do only by taking into review the action 
of the lower Court with which the State Attorney is dissatisfied. 
This course seems to be the only one indicated by the law. In the 
proclamation of the 9th August, 1881, s. 10, approved by Law 
No. 3 of 1883,the following is laid down: " The said High Court shall 
have the power to review the transactions of, and hear appeals 
from, all the lower Courts within the said country, and in all 
cases." This language is wide and extensive enough to include the 
present ease. It is, indeed, true that the province of the Court consists 
of something else than giving opinions on disputed points of law. 
We think, however, that in this case something more than an 
opinion is asked of us, and that, under the circumstances mentioned by 
me, we are bound to give a decision. (Compare the procedure in 
Bournes v. Johnson, 72 L. T. Q. B. Div. 728-9.) There can be 
no doubt that theft can be committed of property whose owner 
is unknown, and this ought to be mentioned in the indictment. 
The case of Reg. v. Sederoits and Others (C. L. Journal, Yol. 12, 
p. 56), which was cited in argument, is no authority against this. 
On the other hand, from the considered judgment of Lawrence, J.P., 
which I have before me, it clearly appears that the indictment was 
not set aside on the ground that it alleged that the owner of the 
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stolen property was unknown, but on the ground that it merely 1895 
alleged that the accused " had stolen money," without sayiag what The State 
amount or giving any other particulars concerning it, more j^^'^^^ 
especially as the owner was unknown. The Judge said, inter alia, 
" It is true that the law permits the ownership to be laid, as it was 
in this case, in some person or persons unknown ; but when the 
ownership is thus left uncertain it seems to me to increase the 
importance, so as to avoid all possible prejudice to the accused, of 
clearly specifying the subject of the alleged theft. Here the 
prisoners were simply charged with stealing money — what could 
be more vague ? It might be a sixpence, it might be a thousand 
pounds." Although we are of opinion that an indictment for theft, 
which sets out that the owner of the stolen property is unknown, 
cannot on that sole ground necessarily be considered as bad in 
law, we wish to have it clearly understood that the Court ia such a 
case must always act with great circumspection. Two points 
should always be taken into consideration. Firstly, the accused 
cannot be found guilty merely because he can or will give 
no explanation as to how he obtained the property found in his 
possession, unless the prosecution first proves that a theft has 
actually been committed ; and, secondly, that where the indictment 
alleges that the owner is unknown, it will be bad and untenable if 
as a fact the owner is known or could have been ascertained. 
(Cf. 2 Eussell on Crinses, 4th ed. pp. 296-7.) There must, there- 
fore, in every case be an owner or possessor of the stolen goods, 
and this must clearly appear from the cu-cumstances ; but the 
prosecution will not be prevented from proceeding with the case 
merely because it is not in a position to state the name of the 
possessor or owner in the indictment. (Of. Dig. 47, 4, 1. 1, 15.) 
On behalf of Piet Ambara the plea of autrefois acquit was also 
taken in the Landdrost Oourt, i.e., that he had been tried on the 
same facts in the Oircuit Court in April last before the Chief 
Justice for contravention of sect. 79 of the Gold Law, for being in 
possession of unworked gold, and found not guilty. If this be so, 
we wish to draw the attention of the State Attorney to it. Unless 
evidence could be adduced from which it appears that the gold 
found in the possession of Piet Ambara was actually taken out of 
the possession of another, or of the owner, against his will — in other 
words, that a theft was committed — he ought not to have been 
brought to trial again. 
Ameshoff, J., concurred. 
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GEONDWET, SECTS. 79 AND 80.— SECT. 3, SUB-SECT. 1, OE 
LAW 10 OE 1894.— EOECE OE AN ADMINISTEATIYE 
EEGULATION. 

The State Attorney has no power to appoint officials; this power belongs exclu- 
sively to the State President under the Grondwet. — The term " official " in 
suh-sect. 1 of sect. 3 of Law 10 of 1894 refers to such persons as are 
appointed hy the Government. — A purely administrative regulation cannot 
alter the laws of the country. 

In June, 1895, Abraham Harrison was tried before the Circuit 
Court at Johannesburg, Judge AmeshofE presiding, for contra- 
vention of sub-sect. 1, sect. 3, of Law 10 of 1894 (Law against 
Bribing of Officials), in that he had attempted to give one 
John William Oosterlaak, an official of the South African EepubKc 
entrusted, as a detective, with the carrying out of the Liquor Law, 
a gift of 10/. sterling, with intent to induce the said Oosterlaak. 
not to report a case against him of illicit sale of liquor on Sunday, 
and not to bring the matter before the competent Court. Harrison 
was found guilty by the jury, and sentenced to three months' 
imprisonment, without hard labour, and 50/. fine, and, in default 
of payment of the fine, to a further term of three months' 
imprisonment without hard labour. 

Oosterlaak stated^ inter alia, that he was appointed and sworn in 
by one Trimble. Andrew Trimble stated that he had been 
appointed acting chief detective by the State Attorney ; that he 
was an ex officio justice of the peace, so appointed by the 
State Attorney and not by the Grovernment ; and that he was not 
naturalized. Further, that he had sworn in Oosterlaak and given 
him instructions, and that the State Attorney had given him 
authority to appoint Oosterlaak. 

The point whether Oosterlaak was an official within the meaning 
of the law was reserved by the Circuit Judge for argument before 
the fuU Court, and execution of the sentence was suspended 
pending the decision. 

F. Krau.ic, for Harrison : No one can be regarded as an official 
unless he has been naturalized and been appointed by the 
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State President. According to the Grrondwet (sects. 79 and 80), 1895 
tlie State President alone lias the right to appoint officials. Haeeison 
Oosterlaak has heen appointed by Trimble, who, again, had been 
appointed by the State Attorney. Nowhere in the law is the 
State Attorney given the power to appoint officials. Moreover, 
Oosterlaak is not an official within the meaning of sect. 6 of 
Law 10 of 1894. This appears clearly from the words which are 
added, in Government Notice of the 24th of July, 1895, after the 
word " official," in sect. 6 of Law 10 of 1894. Oosterlaak was not 
duly appointed ; he was not, therefore, an official within the 
meaning of sub-sect. 1 of sect. 3 of Law 10 of 1894, and therefore 
Harrison should not have been charged under that section. 

Barber, for the State : Oosterlaak falls within the definition of 
official given in sect. 6 of Law 10 of 1894. He has taken the 
oath of allegiance, he is paid out of the public treasury, and is 
therefore an official. Under Minute P. 7133 — 88 the G-overn- 
ment has given the State Attorney power to appoint detectives. 
This is a purely administrative matter, and it is not necessary, 
therefore, to examine closely whether a subordinate official has 
obtained his appointment directly from the State President. It is 
sufficient if the departmental head has made the appointment with 
the approval or with knowledge of the Govemment. Law 7 of 
1894 says that the head of the detective force shall be an ex officio 
justice of the peace, and therefore Trimble had the right to swear 
Oosterlaak in as an official. 

Cur. ad. miH. 

Postea. 2nd December. 

KoTZE, 0. J. : This case was heard before my brother Ameshoff 
in the Circuit Court at Johannesburg, and was referred by hitn to 
the High Court on a reserved point of law. Harrison was charged 
in the Circuit Court for contravention of sub-sect. 1 of sect. 3 of 
Law 10 of 1894, relating to the bribing of officials. He was 
found guilty, and sentenced to three months' imprisonment and a 
fine of fifty pounds (50^.). The execution of the sentence was, 
however, suspended, pending the decision of this Court on the 
point reserved. The question which has been submitted to us for 
decision is whether one Oosterlaak, whom Harrison is charged 
with bribing, can be regarded as an official within the terms of the 
law. Oosterlaak was a detective, and was appointed and sworn in 
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by one Trimble, who had been appointed by the State Attorney 
as acting chief of the detective force. It has been argued — and the 
objection was taken in the Court below on behalf of Harrison — that 
this appointment of Oosterlaak is not a proper and legal appoint- 
ment, because it is in conflict with the Grondwet and sect. 6 of 
Law 10 of 1894. The Grondwet (sects. 79 and 80) provides that 
the State President shall appoint all oflBcials, administer the oath 
to them and make them sign it, and cause a copy of their instruc- 
tions to be handed to them. Sect. 6 of Law 10 of 1894, under 
which Harrison was charged and found guilty, provides that under 
the word " official" in this law is understood " everyone who has 
taken the oath of allegiance to the people and the Government of 
this Eepublio, and draws his salary or wages from the public 
treasury, whether such person has been appointed hy the Government 
or has been elected by ballot according to law." It is therefore 
clear that neither the terms of the Grondwet nor the provisions of 
the law under which Harrison was charged and sentenced have 
been complied with. A minute was handed in on behalf of the 
State ; but in that minute I find only some correspondence con- 
taining a proposal to the effect that temporary appointments of 
persons by the chief detective may be made with the approval of 
the State Attorney, and that such persons may be paid out of the 
public treasury — a proposal which obtained the approval of the 
Government. An administrative regulation of that nature cannot, 
however, alter the laws of the country. The acting chief detective, 
Trimble, may be competent to employ Oosterlaak as temporary 
detective, but that does not make Oosterlaak an official within the 
terms of sect. 6 of Law 10 of 1894. This law is a penal one, and, 
as it distinctly lays down that the appointment must be made by 
the Government, the conviction cannot possibly stand in law. The 
conviction must therefore be set aside. 



Ameshoff and Jokissen, JJ., concurred. 
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T. A. ENGLISH and M. DEVENISH 

r. 

THE LIQUID ATOES of the NEW EIETEONTEIN 

DEEP LEVEL GOLD MINING COMPANY. 



COMPANY— PUECHASE AND SALE. 

A sale, concluded iy the directors of the selling company and brought about by 
their co-operation as shareholders and accepted by the same persons as 
directors of the purchasing company, they having voted on the matter at the 
meeting of shareholders of the latter company, is not void. Theminority of 
the shareholders in a company is bound by a resolution taken by the majority 
intra vires, unless it appears that such resolution practically constitutes a 
fraud on the minority. 

The facts wMch gave rise to this application were the following : — 
The New Eietfontein Deep Level Gold Mining Company, with 
a capital of 300,000/., of which 50,000/. were held in reserve in 
shares of \l. each, was owner of 164 claims on the farm Pietfon- 
tein, in the district of Heidelberg. On the 13th of July, 1895, 
a general meeting of this company resolved to sell these claims 
to the New Pietfontein Estates Gold Mines for 20,000 shares of 11. 
each, to liquidate its affairs and to appoint its directors, S. B. Joel 
and H. F. Strange, as liquidators. The applicants, who together 
held 101,200 shares in the New Pietfontein Deep Level Gold 
Mining Company, were dissatisfied with this resolution. They 
considered that the purchase price was far helow the value of the 
claims, and protested against the sale at the meeting. They also 
alleged that the notice for the general meeting was misleading, as 
it mentioned that the directors would propose the sale of the 164 
claims of the company for 20,000 shares in the New Pietfontein 
Estates Gold Mines, but did not proceed to state that, in order to 
obtain these 20,000 shares, the capital of the latter company would 
have to be increased^ 

The applicants also alleged that it was possible to get this pro- 
posal accepted by the meeting only because Mr. S. B. Joel and 
Mr. E. H. Dunning were present thereat ; that they together 
held 143,500 shares, and were both also directors and large share- 
holders in the New Pietfontein Estates Gold Mines, in which com- 
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1895 pany the former held nearly half the shares ; that these facts, 
T. A. English however, were concealed from the meeting, which had to decide on 

^™ the sale of the claims, and were only afterwards discovered by the 

M. Devenibh -,. , 

r. applicants. 

LiQuiDATOEs They therefore prayed the Com-t to grant a rule nisi, operating 

New as a provisional interdict, restraining the liquidators of the New 

(? M°*Co!^ Eietfontein Deep Level Grold Mining Company from transferring 

" the 164 claims in question to the New Eietfontein Estates Gold 

Mines, and fi'om carrying out the further resolutions of the general 

meeting of shareholders. 

Wessek (with him Cloete), relied, in support of the contentious of 
the applicants, on CampheWs case (Chitty's Equity, Index II. p. 
1386) ; Los's case (34 L. J. p. 609) ; Bagshaw's case (36 L. J. p. 
663) ; Dreic's case (36 L. J. p. 785) ; Mcniei' v. Hooijer's Telegraph 
Works (9 Ch. Ap. Ca. p. 350) ; N. W. Transportation Company v. 
Beattie (L. E. 12 App. p. 589) ; and Troplong, Soci^te Anonyme, 
§724. 

Leonard, J. W. (with him Curlcivis and Sauer), contended that 
the minority of the shareholders in a company is hound by the 
resolutions of the majority, unless it can be proved that a fraud 
has been committed. He quoted Lippert v. The Crown Reef G. M. 
Co. and Mosenthal v. The Nooitgedacht G. M. Co. decided in this 
Court. 

The arguments of counsel on both sides appear fully from the 
judgment of the Court. 

Cur. ad. vult. 

Postea. 1st November. 

KoTZE, C. J. : This is an application for the confirmation of a 
certain rule nisi calling on the respondents to show cause why they 
should not be interdicted from transferring certain 164 claims, the 
property of the New Eietfontein Deep Level Gold Mining Com- 
pany, to the New Eietfontein Estates Gold Mines, Limited, or 
otherwise from carrying out the resolutions taken at a meeting of 
shareholders of the New Eietfontein Deep Level Gold Mining 
Company, dated 13th July, 1895, pending an action to be brought 
by the applicants. From the petition it appears that the New 
Eietfontein Deep Level Gold Mining Company is registered with 
limited liability under Law 5 of 1874, with a capital of 300,000/. 
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in shares of the value of 11. sterling, and that the 164 claims 1895 

situated on the farm Eietfontein are the most important, if not the t. A. Enqlish 

only, assets of the company. The applicants are the registered 

holders of 101,200 shares in the company. On the 28th of June, 

1895, the following notice was published by the New Eietfontein 

Deep Level Gold Mining Company : — New 

J. ./ Eietfoktein 

G. M. Co. 
" Notice is hereby given that a special general meeting of 

shareholders of the above-mentioned company will be held in ^" ^ze, C .J, 
the Board Eoom, Bettelheim Buildings, Johannesburg, on 
Saturday, the 13th July, 1895, at 11.30 a.m., for the purpose of 
considering and confirming a certain provisional offer made by 
the New Eietfontein Estates Gold Mines Company, Limited, 
dated 27th June, 1895, which offer has been provisionally 
accepted by the Board of Directors, to purchase the property of 
the company, consisting of 164 claims, for 20,000 shares of II. 
each, fully paid up, in the New Eietfontein Estates Gold Mines, 
Limited, and for the purpose, should such offer be accepted 
and confirmed, of passing a resolution liquidating and dis- 
solving the company under the terms of Art. 29 of the Articles 
of Association." 

The applicants, being of opinion that the offer of 20,000 shares 
in the New Eietfontein Estates Gold Mines was a whoUy insuffi- 
cient price for the 164 claims, attended the meeting held on the 
13th of July, and protested both verbally and in writing against 
the acceptance of the offer. The applicants now complain that 
they, as shareholders of the New Eietfontein Deep Level Gold 
Mining Company, have been prejudiced, and that the majority of 
the shareholders, by accepting the offer, have acted in breach of 
the Articles of Association of the company and the principles of the 
common law, in the following respects : — 

(1) That the notice calling the special general meeting did not 
mention that the 20,000 shares in the New Eietfontein 
Estates Gold Mines, Limited, were to be provided by 
increasing the capital of that company. 

(2) That the majority of the shareholders at the said meeting 
were represented by certain S. B. Joel and H. F. Strange, 
Avho were chosen as liquidators of the company. The 
said Joel and a certain E. H. Dunning are directors of 
the company, as well as large shareholders therein, and are, 
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moreover, directors and shareholders to a large extent 
in the New Eietfontein Estates Gold Mines, Limited, and 
therefore the applicants complain that the said two persons 
have acted in conflict with their fiduciary duty towards 
those shareholders of the New Eietfontein Deep Level Gold 
Mining Company who voted in the minority, hy having 
sold the 164 claims, the property of that company, far helow 
their actual value. 

That the said S. B. Joel and E. H. Dunning, as directors, 
did not, in conformity with Art. 78 of the Articles of Asso- 
ciation, declare their interest in the transaction. 
The capital of the New Eietfontein Deep Level Gold Mining 
Company is 300,000/. in II. shares. At the meeting of the 13th 
July, S. B. Joel and E. H. Dunning, who together held 143,500 
shares, voted with others in favour of the resolution. These per- 
sons are directors of the New Eietfontein Deep Level Gold Mining 
Company. They are also directors and shareholders for a con- 
siderahle amount in the New Eietfontein Estates Gold Mines, 
Limited. They possess, in fact, the controlling vote in both com- 
panies. Without the vote of Joel and Dunning the said resolution 
would not have been passed, and the question now is whether the 
applicants are entitled, on the grounds urged by them, to have the 
rule nisi confirmed. 

According to Art. 3 (i) of the Articles of Association the com- 
pany has the right to sell or alienate the undertaking, or any 
part thereof, either for cash or for shares in another company, 
which, either wholly or in part, carries on and conducts business 
of the same nature ; and under Art. 129 a special general 
meeting of shareholders can resolve to liquidate and terminate 
the whole concern, i.e., the company. The notice by which 
the meeting of the 13th July was called says generally that on 
that occasion a resolution will be taken as to whether the offer of 
20,000 shares in the New Eietfontein Estates Gold Mines, Limited, 
for the 164 claims shall be accepted, and further, whether a resolu- 
tion shall be taken to liquidate the New Eietfontein Deep Level 
Gold Mining Company. The applicants allege, however, that this 
is not sufficient. The notice ought to have set out that the 20,000 
shares in the New Eietfontein Estates Gold Mines, Limited, would 
be obtained by increasing the capital of that company. Art. 53 of 
the Articles of Association, which deals with the contents of the 
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notice, merely says : " The general nature of such special husiness 
shall be given by advertisement in two or more of the newspapers 
published in Johannesburg." This has, therefore, been complied 
with. The respondents have answered, further, that, simultaneously 
with the notice in question, a notice also appeared in the news- 
papers, under the head of " The New Rietfontein Estates Gold 
Mines, Limited," in which it was stated that an extraordinary special 
meeting of that company would be held on the 8th July for the 
purpose, inter alia, of considering the oiier made provisionally to 
the New Rietfontein Deep Level Company, and, further, for the 
purpose of increasing the capital of the New Rietfontein Estates 
Gold Mines, Limited, by creating 50,000 extra shares of 1/. each. 
According to the declaration of Mr. Strange, the applicants saw 
and read this last notice, and this allegation is not contra- 
dicted. The Court can, therefore, assume that they as 
shareholders must be considered as bound by this notice for the 
purposes of this application. But even apart from this, regard 
being had to the general nature of the provision in Art. 53 of the 
Articles of Association, the notice published on behalf of the New 
Rietfontein Deep Level Company seems to be sufficient. 

The principal point appears to me to be whether the action of 
the majority of shareholders at the meeting of the 13th July is so 
improper that it must be looked upon as virtually amounting to 
a fraud on the minority. Where the Articles of Association are 
clear, and where the majority keeps within the limits of the 
Articles, the minority is bound by the action of the majority. 
This speaks for itself, and it has more than once been so laid down 
by this Court, especially in Lij^pert v. T/ie Crown Reef Gold Mining 
Company (1st August, 1892). Mr. Wessels cited several eases for 
the purpose of showing that the majority of the shareholders who 
sell the assets of the company for shares in another company can- 
not compel one or more shareholders who are dissatisfied there- 
with to become shareholders in such other company. This is quite 
true ; but it does not follow that the majority, by proceeding to 
sell all the assets of the company for shares in another company, 
where the Articles of Association give the right to do this, have 
done anything improper or unlawful. Of more force is his argu- 
ment that the two directors, Joel and Dunning, who, as holders of 
143,500 shares, voted in favour of the resolution which is objected 
to, are also directors and large shareholders in the New Rietfontein 



1895 
T. A. English 

AND 

M. Devenish 

LiairiDATOES 
OF THE 

New 
Rietfontein 

a. M. Co. 

Kotze, C.J. 



254 OFFICIAL EEPOETS OF THE HIGH COURT 

1895 Estates Gold Mines, Limited. They are therefore practically both 

T. A. English the purchasing and the selling company. Their conduct and their 

M T)*'''" position, it is alleged, are inconsistent with their fiduciary duty; 

V. for, as directors of the New Eietfontein Deep Level Company, they 

^op™HB°'"^ are bound to advance and jsrotect the interests of all the share- 

New holders of that company, which they cannot possibly do where they 

G. M. Co. act as purchasers and sellers at the same time, and have an interest 

J, i^~7i J in the purchasing company prima facie in conflict with the interests 

of the shareholders in the selling company. I find the following 

provisions laid down in Art. 78 of the Articles of A.ssociation : — 

"No director shall, in consequence of his relationship as such, 
be disqualified from contracting with the company, whether as 
seller, purchaser, or otherwise, nor shall any such contract, or 
any contract or arrangement entered into by or on behalf of any 
other company or partnership of which any director shall be a 
shareholder or member, or wherein he may have an interest in 
any other way, be set aside ; nor shall any director thus con- 
tracting, or being a shareholder or partner, or having such an 
interest, be bound to account to the company for any profit 
obtained or realized by any such contract or arrangement, on 
the ground that he holds the position of director, or on the 
ground of the fiduciary relations arising from the said position. 
The nature of his interest shall, however, be declared by him at 
the meeting of the directors at which such contract or 
arrangement is determined on, if his interest should then 
exist, or in any other case at the first meeting of the 
directors after the acquisition of such interest. No director 
shall be entitled to vote with regard to any contract in which 
he, as aforesaid, has any interest, and in case he does vote 
such vote will not be counted." 

This article speaks only of a director as such, and not of a director 
when he acts, not in that capacity, but as a shareholder. When, 
moreover, a director, as such, can contract with the company, and 
the Articles of Association clearly lay that down, then any one 
being at the same time director and shareholder can likewise con- 
tract with the company. Article 78 prescribes that the fiduciary 
position of a director shall not per se affect the contract or arrange- 
ment which has been entered into, provided the director declares 
his interest therein at a meeting of the directors. The last con- 
dition, thd apiDlicants allege, has not been complied with by the 
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directors Joel and Dunning ; while the respondents, Strange and 1895 
Joel, in answer thereto, have declared that it has been complied t. a.^nolish 
with. Suppose, now, that the applicants are right in their conten- ,^ ^° 
tion with regard to this point, then the question still remains : r. 

Does the omission to declare their interest by the two directors ^^p'^™^™^^ 
invalidate the transaction ? Article 78 does not say so ; and unless New 
it can be shown that the conduct of Joel and Dunning, who have q_ m.'^Co. 
the controlling vote in both companies, was mala fide, and practically ——„ ^ 
amounted to a fraud on the minority of the shareholders in the — ^ 
New Eietfontein Deep Level Company, I am of opinion, as at pre- 
sent advised, that, putting aside the question whether they can, in 
consequence of their fiduciary relation, be personally held re- 
sponsible, the validity of the resolution taken on the 13th of July by 
the majority of the shareholders to sell the 164 claims for 20,000 
shares cannot be disputed. A material element in this part of the 
case is whether the claims were sold for a fair value. The applicants 
complain that they are prejudiced through the claims being disposed 
of far below their value. They declare that the claims are equal in 
value to 36,400 11. shares in the New Bietfontein Estates Gold 
Mines, Limited. The 1/. shares in that company have a market 
value of 4:1. 10s. ; therefore, according to this calculation, the 164 
claims would have a money value of 163,800/. Not only is all this 
denied by the respondents, but they have also laid certain facts 
before the Court, from which it appears more than probable that the 
value placed by the applicants on the 164 claims is too high. About 
six weeks before this application was made, an adjacent block of 160 
claims was disposed of at 200/. per claim — ^that is to say, for a total 
amount of 32,000/. Beckoned at this valuation, the 164 claims 
would be worth 32,800/. But if we take the shares in the New 
Bietfontein Estates Gold Mines, Limited, at 4/. 10.s. per shp,re, the 
value quoted by the applicants, then the 20,000 shares would be 
equivalent to 90,000/. Then there is also the fact that the 164 
claims are entirely unproved and undeveloped ; that the New Biet- 
fontein Deep Level Company has no working capital ; and possibly 
as much as 150,000/. cash will be necessary for sinking the neces- 
sary shafts, buying machinery, &o. All this was, according to the 
statements of the respondents, taken into consideration by the 
directors when they decided to accept the offer of the New Biet- 
fontein Estates Gold Mines, Limited. The applicants relied strongly 
on the remarks made by Mr. Strange, as chairman of the New 
Bietfontein Estates Gold Mines, Limited, and by Mi\ Barnato, 
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18S5 partnerof Mr. S.Joel, at a meeting of the said company. I have read 
T. A. English the report thereof, and find that hoth gentlemen, at a meeting of 

„ J^^ shareholders of the New Eietfontein Estates Gold Mines, did their 
M. Devehish 1 1 1 p 1 1 

V. best to convince the shareholders that the purchase of the 164 

op'the'^^ claims and the increase of the capital by 60,000 extra shares were 

New in the interest of the company. Both Mr. Barnato and Mr. Strange 

G. M. Co. said that the Deep Level claims generally were valuable ; that the 

^^ rT~„ X transaction entered into with the New Rietfontein Deep Level 

Kotze, C.J. . '^ 

Company was a very profitable one, and that were it not for the 

fact that persons who had interests in both companies had interested 
themselves in the matter — and especially Mr. Dunning — the share- 
holders would not have had the opportunity of obtaining sach a 
profitable bargain. Mr. Strange also said the price to be paid for 
the 164 claims was an extremely moderate one. Must I now infer 
from this that the 164 claims were sold under their value ? I think 
not. The remarks were made for the purpose of inducing the 
shareholders to confirm what had provisionally been entered into 
and proposed by their directors. Both Mr. Strange and Mr. 
Barnato spoke, then, as shareholders in the interest of the New 
E.ietf ontein Estates Gold Mines ; and the fact of the price which the 
said company gave for the 164 claims being a very moderate one 
does not prove that the shareholders in the New Eiietfontein Deep 
Level Company have thereby been prejudiced. The purchasing 
company had a greater interest in the matter, and the claims were 
of greater value to it than to another person who possessed no adjoin- 
ing property on the farm Eietfontein. What, therefore, may be a 
moderate or low price for it is not necessarily also a moderate or low 
price for a third party. Considering the circumstances under 
which the remarks were made, one must not attach too much 
weight_ to them, especially in the face of the other facts with 
regard to the value of the claims which I have already men- 
tioned. As was rightly remarked by Mr. Leonard, in all busi- 
ness transactions of this kind there will be a difierence of opinien 
about the value of claims. In large undertakings this cannot be 
otherwise, and even in small transactions the purchaser often 
thinks that he has obtained the thing purchased for a fair or 
moderate price. This is not a case of the division of the assets by 
the majority to their own advantage and to the prejudice of the 
minority, who receive no portion of the consideration, which seems 
to have been the ratio decidendi in Menier v. Hooper's Telegraph 
Works (L. E. 9 Ch. Ap. Ca. p. 350 ; 43 L. J. Ch. 330). Assuming 
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for a moment that the directors, Joel and Dunning, at the meeting 1895 
of the directors of the New Eietfontein Deep Level Company, t.A.eTqijsh 
when it was provisionally decided to make the sale, did not declare ^ -^^ 
the fact that they, as shareholders of the purchasing company, had v. 

an interest in the transaction, this makes the transaction only ^^'^,^1°''^ 

, _ *^ OF THE 

voidable and not void; and the shareholders decided by a majority New 
to affirm and accept the contract provisionally made by the g-. m. Co. 
directors. This is only an application for an interdict pending ~— , j 
action. I have not the evidence before me ; and as the allegation — ^ 
that Joel and Dunning did not declare their interest is directly 
denied by Joel and Strange (in the absence of Dunning from the 
country), and considering that no further affidavit on this matter 
has been filed by the applicants, I think that I am not justified, 
without more, in assuming that the declaration was not made. 
Be this as it may, for the reasons already given by me I think 
that, under the circumstances, the omission to declare the interest 
cannot nullify the transaction. But, it is said, not only have the 
directors, Joel and Dunning, abused their fiduciary position ; they 
have also abused their position as shareholders, possessing the 
controlling vote in the purchasing company, to their own 
advantage. It would perhaps have been different had an 
impartial majority of the shareholders of the selling company 
confirmed the provisional resolution of the directors to sell the 
claims at the meeting of the 13th July. A director, says Lindley 
on Companies (p. 309), may vote as a shareholder on the question 
whether a contract between him and the company shall be entered 
into or be confirmed. For this statement the case of The North 
Western Transportation Co. v. Beatly (L. E. 12 App. Gas. 589), cited 
by Mr. Wessels, is a direct authority, even if the director goes and 
buys shares for the purpose of securing a majority of votes. The 
circumstances of that case are somewhat peculiar. Beatty was a 
shareholder and director of the North Western Transportation 
Company. He was also the owner of a certain steamship, the 
purchase of which was considered by the directors to be in the 
interests of the company. The confirmation of this purchase was 
subject to the approval of a meeting of the shareholders. In order 
to secure a majority of votes in favour of the purchase of this 
steamship, the defendant Beatty went, a few days before the 
meeting, and bought sufficient shares for that purpose. The 
Chancellor at Ontario, in Canada, where the action was brought. 



o.u 



258 



OFFICIAL EEPORTS OF THE HIGH COUET 



M 



Deyeotsh 



Liquid ATOES 

OF THE 

Ne"w 

KlETFOSTEIN 

a. M. Co. 

Kotze, C.J. 



1895 ordered the sale to be cancelled. The Court of Appeal set this 
T.A.EiJqlish order aside, on the ground that the resolution to purchase the 
steamship was a pure question of internal management, and the 
shareholders were fully competent to ratify the action of the 
directors, or to consider the matter as an original offer made to 
them as shareholders, and to agree to the purchase. Against this 
order there was a further appeal to the Supreme Court of Canada, 
with the result that the order of the Court of Appeal was set aside, 
and that of the Chancellor confirmed. The Supreme Court was of 
opinion that the case depended entirely on the fiduciary position 
of the defendant Beatty as director ; that if the action of an 
interested director had to be confirmed by the shareholders, then 
this ought to be done by the exercise of the impartial and inde- 
pendent judgment of non-interested shareholders, and not by the 
votes of the interested director, who ought never to deviate from 
his fiduciary duty; that the method adopted by Beatty was 
oppressive, and that therefore the resolution of the shareholders 
was incapable of confirming the resolution of the directors. 
Against this decision of the Supreme Court an appeal was noted 
to the Privy Council, and that tribunal, after taking time to 
consider its judgment, was of opinion that the appeal should be 
allowed. Baggallay, L. J., who gave the judgment of the Court, 
said : " The question involved is doubtless novel in its circum- 
stances ; it would be very undesirable even to appear to relax the 
rules relating to dealings between trustees and their beneficiaries. 
On the other hand, great confusion would be introduced into the 
affairs of joint stock companies if the circumstances of shareholders, 
voting in that character at general meetings, were to be examined, 
and their votes practically nullified if they also stood in some 
fiduciary relation to the company. It is clear upon the authorities 
that the contract entered into by the directors on the 10th February 
could not have been enforced against the company at the instance 
of the defendant, F. H. Beatty ; but it is equally clear that it was 
within the competence of the shareholders at the meeting of the 
16th to adopt or reject it. In form and in terms they adopted it 
by a majority of votes, and the vote of the majority must prevail, 
unless the adoption was brought about by unfair or improper 
means. The only unfairness or impropriety which, consistently 
with the admitted and established facts, could be suggested arises 
out of the fact that the defendant, F. H. Beatty, possessed a voting 
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power as a shareholder which enabled him to adopt the bye-law, 

and thereby either to ratify and adopt a voidable contract into t. A. Enolish 

which he, as a director, and his co-directors had entered, or to 

make a similar contract, which latter seems to have been what was 

intended to be done by the resolution passed on the 7th of February. 

It may be quite right that in such a case the opposing minority 

should be able, in a suit Kke this, to challenge the transaction, and 

to show that it is an improper one. But the constitution of the 

company enabled the defendant, F. H. Beatty, to acquire this 

power; . . . to reject the votes of the defendant upon the question 

of the adoption of the bye-law would be to give efEect to the views 

of the minority, and to disregard those of the majority. The 

defendant was acting within his right in voting as he did." 

That settles this application. The majority took one or more 
resolutions which it was entitled by the articles of association to 
do. As it acted intra vires, the minority is bound by the action of 
the majority, unless it can be shown that the action practically 
amounts to a fraud on the minority. The facts already mentioned 
by me do not show that this is the ease, or that the majority acted 
mala fide. The rule nisi must therefore be set aside, with costs. 



Attorneys for applicants : Mawhy and Kerr. 
Attorney for respondent : J. C. Haarhoff. 



DE VILLIEES v. DE VILLIEES. 



DIVOECE— MAIilOIOUS DESERTION. 

JVheii, in an action ly the husband against the xuife for divorce, on the ground 
of malicious desertion, the desertion was proved, and it appeared from, 
the evidence that it was very improhalle that the wife luould return to 
cohabit with the husband, the Court at once gave judgment declaring the 
marriage between the parties dissolved. 

This was an action for divorce on the ground of malicious deser- 
tion, instituted by Ockert Tobias De Villiers agaiust his wife, 
Elizabeth Maria De Villiers. 

s2 



Coram : 
AMESHOiT, J. 

1895 
1 October. 
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1895 There was no appearance for the defendant, upon whom there 

De v^iees had been personal service of the summons and of the notice of the 
DeV^ees. date of the hearing. 

The plaintiff, on being called, gave the following evidence : He 

contracted the marriage with the defendant at Cape Town, 
Cape Colony, in the year 1882. They lived together in the 
Cape Colony until 1887, when he came to this Eepublio with his 
wife's approval. Since his arrival here he had continuously 
resided in this country. He became a burgher of the Republic, 
acquired a domicile here, and became a Government oilicial. He 
repeatedly wrote to his wife, asking her to come and live with 
him in this State, but she persistently refused to do so, although 
he had always been willing to provide her with money for the 
journey. On three separate occasions he went to the Paarl, in the 
Cape Colony, to see his wife; but on these occasions she left the 
Paarl for the time being in order to avoid meeting him. She had 
ceased to answer Jiis letters. There were no children born of the 
marriage. 

Curlewis, for plaintiff, asked that a decree of divorce should be 
granted outright. It would be of no use to grant a rule ordering the 
defendant to make restitution of conjugal rights, as she had several 
times already refused to return to live with the plaintiff. It had 
been proved beyond all doubt that the defendant had maliciously 
deserted her husband, and in that case an order for restitution of 
conjugal rights was unnecessary. Moreover, the action was for 
divorce on the ground of desertion, not for restitution of conjugal 
rights. 

Ameshoff , J., declared the marriage dissolved. 
Attorney for plaintiff : 8. Van der Poel. 
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M. C. SOHEEPEES <^'"-«'»- 

AMESHOFf.J. 

V. 

EEGISTEAR OE DEEDS. 1895 

Sect 4 of Law 1 of 1883 {for the regulation of the payment of transfer duty • g o^^j}^. 
on the sale and transfer of immovable property) is also applicaile to cases 
in which the surviving spouse taJces over property from the joint estate, if the 
debts of the Joint estate exceed the assets. 

The facts in this case were as follows : The applicant was married 
in community of property with the late Gideon Jacohus Scheepers, 
the debts in whose estate, after his death, exceeded the assets. 

The applicant then took over all the assets of the estate against 
payment of all the debts. Among the assets was the farm 
Winterhoek, No. 561, in the district of Middleburg, which was 
valued at 600^., and the survivor therefore paid half of that amount 
to the Civil Commissioner. When, however, she applied to the 
Registrar of Deeds to register the farm in her name he required 
her to pay transfer duty, contending that, as the debts in the 
estate exceeded the assets, the applicant was not entitled to the 
half of the estate, and could not take over anything from the 
estate without paying transfer duty. 

She therefore prayed for an order of Court compelling the 
respondent to register the said farm in her name without the 
payment on her part of transfer duty on the purchase price paid 
by her. 

Wessels, for the applicant, contended that the community which 
had existed between the spouses had been dissolved by the death 
of the applicant's husband, and that the wife had become owner of 
the half of the estate and could take over the assets of the other 
half. What the amount thereof was, or whether they were 
exceeded by the liabilities, was no concern of the Registrar of 
Deeds. By sect. 4 of Law 7 of 1883, the right, without any 
restriction, was given to the surviving spouse to take over, without 
payment of transfer duty, the immovable property of the joint 
estate. The respondent's contention that this could only be done 
if the estate was solvent was not supported by the law. 

Mulkr, for the respondent : If the liabilities exceed the assets, 
we can no longer speak of an " estate," and Law 7 of 1883 is 
applicable only to " estates." 
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1895 Ameshoff, J., ruled that an "estate" consisted of assets and 

SonimpEEs liabilities, and continued to be an "estate" even when the liabilities 

""■ exceeded the assets. Moreover, the said privilege was not, by 

Deeds. sect. 4 of Law 7 of 1883, given to the surviving spouse only in 

case the estate was solvent, and therefore the contention of the 

Registrar of Deeds was untenable in law. The application was 

granted. 

Attorney for applicant: J. H. L. Findlay. 



c<y,-mn: EX PARTE F. J. VAN EDEN, N. 0. 

AMESHOFF, J. 

Iiisolvency. — Application for the voluntary sequestration of an estate hy the 
•[ggj agent of an absent insolvent. — Sect. 2 of Law 21 of 1880. 

8 Octoier. The applicant, the holder of the general power of attorney of 
T. S. Hutchinson, whose place of residence was unknown, made 
application, in his capacity as such, for the estate of the said 
Hutchinson to be accepted as insolvent by the Court on the 
following grounds : — 

(a) That the said Hutchinson had left his home at Yryheid in 

the beginning of the year 1895 without putting his affairs 
into proper order, representing that he had to go to Pretoria 
on business, but had never since returned. 

(b) That nothing more had since then been heard of the said 

Hutchinson, but that a general power of attorney in favour 
of the applicant had subsequently been found among his 
papers. 

(c) That soon afterwards the applicant discovered that the estate 

of the said Hutchinson was hopelessly insolvent, in proof 
of which he annexed a list of the assets and the liabilities 
of the estate to the petition, and that he had not succeeded 
in coming to any compromise with the' creditors. 

Lohman, for the applicant, quoted in support of the application 
sect. 2 of Law 21 of 1880 and Ex parte Cornforth (Kotze's Eep. 
1881-84, p. 96). 

Ameshoff, J., granted the application. 
Attorney for appellant: J. H. L. Findlay. 
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EX PARTE J. P. HOFFMAN, N. 0. 



EXEOUTOE TESTAMBNTAET— SALE BY LEAVE OF THE 

COTJET. 

Application hy an executor to sell, hy leave of the Court, certain fixed property 
belonging to the estate privately, and not hy public auction, refused. 

The applicant set out in his petition that he and J. 0. Nellmapius, 
bom Hoffman, had been appointed executors by testamentary 
disposition of the late A. H. Nellmapius, who had died at Pretoria 
on the 28th of July, 1893, and that they had since that date been 
engaged in liquidating the estate ; that, although the liquidation and 
distribution accounts had already been filed, the liquidation of the 
estate had not been concluded, as among the assets of the estate, 
■which amounted to nearly 217,376/. 17.s. lOd., were several 
properties which it was diiBcult to sell ; that one of these was the 
Irene estate, in the district of Pretoria, upon which extensive 
agricultural farming was carried on, and that the best offer which 
the applicant had been able to obtain for it was 32,500/.; that he 
and his co-executrix regarded this offer as a very favourable one 
and were inclined to accept it, but were advised that they could 
not do so without the authority of the Court, and they therefore 
asked for such authority. 

Coster, for applicant. 

Ameshoff, J., thought it was necessary for the executor testa- 
mentary, in a case like this, to ask for authority, but before giving 
a final decision he wished to hear further argument. 

Wessels, for applicant, relied on Matthseus de Auctionibus, b. 1, 
part 3, sect. 12. 

Cur. ad. vuU. 

Postea. 8th November. 

Ameshoff, J., stated that after consultation with the other judges 
he had come to the conclusion that the application could not be 
granted. 



Coram : 
AMESHOFF, J 

1895 

12 October. 
8 Novemier 
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Coram: HYDE V. KRITZINGER AND DB JAGEE. 

AMESHOEF, J. 
MOEICB, J. 



PEOYISIONAL SENTENCE— MOETGAGE BOND— INTEEEST— 
1895 EEEUSAL TO DECLAEE EXEOUTAELE. 

12 Octoier. Wliere provisional sentence was ashed only for the interest on a mortgage london 
fixed property, the Court refused to declare the property executable. — Meyer 
V. Coetzee, 12 Oct. 1894, and Mutual Life Assurance Co. v. Niekerk, 
3 Juta, p. 318, cited. 

Barber appKed for provisional sentence for 251. Is. M., the interest 
due upon a mortgage bond on a farm belonging to the defendants, 
and for the property mortgaged to he declared executable. The 
property was bonded for both the capital sum and iaterest. The 
Court granted the application so far as the interest was concerned, 
but refused to declare the property executable, as the plaiatiff was 
at liberty to take steps for the attachment of the defendants' 
movable property. 

The Court allowed the plaintiff his costs under the tariff of the 
Landdrost's Coui-t. 

Attorney for plaintiff : A. W.Baker. 



Coram: EX PARTE A. MOEICE. 

AMESHOFF, J. 



1895 THE 75th EULE OF COUET. 

4 November. ^ person vjho has been admitted in England as a solicitor of the High Court of 
Judicature in England, and has passed the supplementary examination 
lohich is required by sect. 2 of the loth Rule of Court in this country, can 
be admitted here as a notary after passing an additional supplementary 
examination in that branch. (See also Ex parte Q-. 0. Eitzpatrick, p. 26 
of this volume.) 

The applicant prayed for admission to the entrance examination 
as notary, setting forth in his application that he had been admitted 
in the year 1888 as a solicitor of the Supreme Court in England, 
and had been admitted in 1889, after examiuation, as an attorney 
in this Stftte ; that since that date he had practised here as an 
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attorney, and in 1891 had also passed the examination for a i^^^ 
conveyancer required by Law 3 of 1874. He was desirous of Exparte 
being admitted as a notary. 

Coster, for appKcant. 

Cur. ad. vuU. 
Postea. 24th November. 

Ameshoff, J., granted the application for leave to enter for the 
entrance examination for a notary. 



EX PARTE H. L. SCHOLTZ, N. 0. Coram: 

JOEI SSEN, J. 

LAW 3 OF 1882 (FOE THE CONSTITUTION OF AN OFFICE FOE 

THE EEGISTEATION OF DEEDS IN THE SOUTH AFEICAN 1895 

EEPUBLIC). ,, ,, — , 

' 11 jSovcmb&r. 

The assumption of a new name hy a company incorporated in this State, without 12 Xoceinha. 
causing a change in the company, does not coiutitute a new company; and it 
is therefore not necessary, in case the company loishes to give transfer in its 
new name of property registered in its old name, first to register the property 
in its new name. 

This was an application for an order of the Court compeUing the 
Eegistrar of Deeds to register a cession of mineral rights, as he 
refused to do so. 

The applicant stated that the shareholders of the Oceana 
Transvaal Land Company, Limited, which was incorporated in 
this State, had, on the 15th of January, 1894, resolved to change 
the name of the company into the Oceana Company, Limited, and 
that the latter company had thereupon ceded its mineral rights on 
225 farms to the Oceana Minerals Company, Limited, by notarial 
deed dated the 30th of September, 1895, before the notary 
E. P. Solomon, of Johannesburg ; that the Eegistrar of Deeds 
refused to register the said cession, on the ground that the Oceana 
Company, Limited, had never obtained transfer of the said rights 
from the Oceana Transvaal Land Company, and therefore could 
not now cede such rights to the Oceana Minerals Company, 
Limited. 

Wessels, for the applicant, submitted, in support of the appli- 
cation, that the Oceana Transvaal Land Company had changed 
its name into that of the Oceana Company, Limited, but that 
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1895 no new company had been formed to take the place of the old 

Bxp^Hc company. In this case, therefore, the owner of the mineral rights 

ScHO LTz.y .o. -jyisiied to give transfer to the Oceana Minerals Company, Limited, 

and it would be an absurdity to require that a transfer to the 

Oceana Company should first be made, for that would be equivalent 

to a transfer from the owner to itself. 

Coster, for the Eegistrar of Deeds, contended that the Oceana 
Company had replaced the Oceana Transvaal Land Company, and 
that therefore, before the former could give transfer of the property 
of the latter, it must itself first obtain transfer. The changing of 
the name of a company to a new name really had the effect that 
the old company ceased to exist and was converted into a new 
company. 

Cur. ad. vuU. 

Postea. 12th November. 

JoKissEN, J., granted the application, as in his opinion the 
company did not cease to exist on assuming a new name, and the 
properties which it had ceded under its new name to the Oceana 
Minerals Company in fact belonged to it. 



Coram: GEO. ANDBESON V. M. EOYCE. 

5TZE, C.J. 
lESHOIT, J. 
MOEICE, J. 



KOTZE, C.J. (See 2 Official Eeports, p. 176.) 

AMESHOIT.J. J. ' Jr / 



12 November. 

13 Novemher. 



PEOOF OF PAETNEESHIP. 

1895 The mere fact thai the lender stipulates for a share in the profits acquired with 

the money lent, instead of interest, does not maJce him a partner of the 
lorrower. — The opening of a joint account in the name of a firm, and the 
3 December. signing of the name of such firm in a signature hooh under the heading 

" Parties authorized to sign," is not sufficient evidence on which to presume 
that the persons who opened such account and signed themselves in such 
manner are partners. — The fact that a person has in times past used the 
signature of a firm in which he admits that he was a partner, and continues 
to do so after the dissolution of the firm, is not proof that he is a member of 
a new firm which has the same title as the old firm. — The assumption of 
lialilityfor the delts of a firm is not per se sufficient proof that the person who 
assumes such liahility is a member of the firm for which he assumes 
liahility. 

The plaintiff had on the 15th of November, 1894, obtained judg- 
ment against the firm Anderson and Eoyce for 432/. 10s., with 
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interest and costs, and aReged that at the time he was under the i895 
belief that the firm consisted of James Anderson and E. J. Eoyce Audeeson 
only, and that action was therefore instituted against them alone. 
The said persons did not defend the action, nor did they inform the 
plaintifE that — as he subsequently discovered to be the case — there 
was stni a third member of the firm, one W. Eoyce, the present 
defendant, who, however, according to the plaintiff, was fuUy aware 
of what was going on, but had purposely remained in the back- 
ground. 

The plaintifE now brought this action in order to have the 
aforesaid judgment, obtained by him against the firm Anderson 
and Eoyce, declared executable against the said W. Eoyce also. 

The defendant denied that he was or had been member of the 
firm Anderson and Eoyce and that he ever had any knowledge of 
the action which had been instituted. The facts, which were 
assumed as proved during the hearing of the case, are detailed in 
the judgments of the Chief Justice and of Morice, J., and amount, 
shortly, to the following : — 

(a) That the defendant had advanced money to E. J. Eoyce to 

enable him to enter into partnership with Gr. James Anderson, 
and received as consideration for the loan the half of Eoyce's 
share in the profits of the firm ; 

(b) That the defendant and James Anderson opened a joint 

account with the African Banking Corporation at Pretoria 
in the name of the firm Anderson and Eoyce, and that the 
defendant wrote the signature " Anderson and Eoyce " in 
the signature book of that institution under the heading 
" Parties authorized to sign." 

(c) That the defendant and James Anderson on that day each 

paid in 300^. to the credit of the said account. 

(d) That James Anderson signed a memorandum in which he 

declared that he was a member of the firm Anderson and 
Eoyce, which memorandum, however, was never placed 
before the defendant and was never signed by him. 

(e) That the defendant had never represented himself as a 

partner of the firm to the persons with whom the firm 
Anderson and Eoyce dealt. 

(f) That there had previously, and immediately before the 

partnership between James Anderson and B. J. Eoyce was 
entered into, existed a partnership between James Anderson 
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1895 and the defendant, which had kept an account in the 

Andeeson Standard Bank at Pretoria, upon which both partners had 

the right to draw cheques under the signature of "Anderson 
and Eoyce." 

(g) That towards the end of 1893, when the business of the firm 
showed signs of decreasing, the defendant interfered, 
and had promised a person who complained that he was 
unable to obtain payment from the firm that he would see 
that he was paid. 

(h) That on the 11th of October, 1893, the defendant paid, with 
money that stood at the Standard Bank in the name of the 
firm Anderson and Eoyce — of which he had admitted that 
he had been a member — a debt due by the other firm 
Anderson and Eoyce, with which he denied that he had 
any connection. 

(i) That, according to the evidence of the defendant's bookkeeper, 
it did not appear from the defendant's books that he was a 
partner in the existing firm composed of James Anderson 
and E. J. Eoyce ; the books only showed that he had 
advanced money to that firm. 

Lohman (with him ^rai(se), for the plaintiff: It appears from 
the facts that the defendant vsdshed to secure for himself the 
advantages without incurring the risk of being obliged to under- 
take the liabilities of a partner. The signature in the signature 
book of the African Banking Corporation is explained by the 
defendant by stating that he wished to have control over the 
manner in which the moneys of the firm Anderson and Eoyce were 
disposed of. But the absurdity of this statement is obvious. It 
was not necessary for that purpose that he should use a signature 
which must lead every one who saw it to conclude that he was a 
member of the firm. A mere intimation to the manager of the 
bank by the members of the firm, to the effect that the defendant 
was entitled to examine their account, would have been amply 
sufficient. The defendant, morever, signed himself exactly in the 
same way as if he was really a partner in the firm, leaviug the 
pubHe to find out when he was a partner and when not. But 
if we accept this statement as true, it forms the strongest evidence 
against the defendant. (Counsel then cited the dicta in Pooleij v. 
Driver (L. E. 5 Oh. Div. p. 548) and Tawsey v. Armstrong (L. E. 
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18 Ch. Div. p. 698) in order to show that control over the manner 1895 
in •which the borrower disposed of a loan negatives the character of Andeeson 
a lender.) Moreover, the question is not what was the defendant's 
intention when he entered into the agreement with James Anderson 
and E. J. Royce. The only question is, what did he actually do ? 
Plus valet quod agitur quam quod simulate concipitur. 

Coster, for the defendant : No proof has been given that there 
was a partnership between the defendant and the members of the 
firm Anderson and Boyce. All that the plaintiif has shown is 
that, with respect to the moneys advanced by the defendant to 
E. J. Royce, the latter had to give the former a portion of the 
profits, which is not a sufficient test upon which to assume a 
partnership. (Lindley on Partnership, p. 16.) If we grant that 
there was any other relation between the members of the firm 
Anderson and Royce than a mere agreement to lend money, then 
they were partners en commendite in the sense which Van der Linden 
and Van der Keesel attach to that word. ( Waternwjer v. KerdeU's 
Trustees, 3 Menz. p. 424, and Lamb Bros. v. Brenner 8^ Co., 5 E. D. C. 
p. 152.) 

Cur. ad. rult. 

Postea. 3rd December. 

KoTZB, 0. J. : This is an action instituted by George Anderson, 
who has obtained a judgment against the firm Anderson and 
Royce, with the object of haviug the defendant, WiUiam Royce, 
declared a partner in the said firm. The principal facts on which 
this case must be decided are the following : — 

In June, 1893, James Anderson, brother of the plaintiff, obtained 
from the Z. A. S. M. the contract for the building of the Hatherley 
section of the Delagoa- Pretoria line of railway. It was agreed 
between the defendant and James Anderson that E. J. Royce, a 
younger brother of the defendant, should enter into pai-tnership 
with James Anderson, and that the defendant, who is a man of 
means, should advance the necessary moneys to his brother, and 
should receive, as consideration for the said loan, the half of the 
share of E. J. Royce in the profits of the firm Anderson and Royce. 
Thereupon the defendant went with James Anderson to the African 
Banking Corporation, and the defendant introduced James Anderson 
to the manager. The manager states that the defendant led him 
to believe that James Anderson was his partner, but he cannot 
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1895 repeat the -words which were used by the defendant on that 
Andeeson occasion. James Anderson says that the defendant introduced him 
to the manager as his partner, hut the defendant denies this in toto. 
Both James Anderson and the defendant wrote the name of the 
firm Anderson and Eoyce in the hank hoot under the heading 
" Parties authorized to sign," and they also signed their own names. 
The defendant states that he did this, not as partner, but in order 
from time to time to be able to obtain inspection of the state of 
the account of the firm Anderson and Eoyce, consisting of his 
brother E. J. Eoyce and James Anderson, as he was advancing 
money to the firm. This took place on the 30th of June, 1893. 
James Anderson and the defendant then each paid in 300/. to the 
credit of the firm Anderson and Eoyce. On the following day 
James Anderson signed a memorandum in the bank stating that 
he was a member of the firm, but this memorandum was not put 
before the defendant for his signature, and as a fact he never did 
sign it. The contract for the Hatherley section was made between 
the Netherlands South African Eailway Co. and James Anderson 
and B. J. Eoyce, the defendant's brother. Neither at the head office 
of the railway company nor on the line from Pretoria to Hatherley 
was the defendant known as a partner in the firm Anderson and 
Eoyce. The defendant had sent in a tender in his own name for 
the Bronkhorst Spruit section, and had obtained fx'om the company 
the contract for the building of that section of the line. In relation 
to this Bronkhorst Spruit section he entered into partnership with 
James Anderson, and introduced him to the manager of the 
Standard Bank at Pretoria as his partner. An account was also 
opened with the Standard Bank in the name of Anderson and 
Eoyce, and both James Anderson and the defendant signed a 
memorandum to the effect that they were the members of the firm 
Anderson and Eoyce. This refers only to the Bronkhorst Spruit 
section of the line. The moneys to which the firm Anderson and 
Eoyce were entitled in connection with the Hatherley section were 
received by B. J. Eoyce, and the account for that section was kept 
with the African Banking Corporation in the name of Anderson 
and Eoyce. The work on the Hatherley section did not proceed 
satisfactorily, and about the end of 1893 the head engineer of the 
railway company wrote a private letter to the defendant drawing 
his attention to the fact, and asking him to use his influence with 
his brother E. J. Eoyce to put the work in order and to finish it. 
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The defendant, who up to then had not interfered with the work on 
the line, then went on to the ground and had a conversation with 
one Eoxhorough, who had conveyed stones for the construction of 
a bridge for E. J. Eoyce and James Anderson, and upon heing 
unahle to obtain payment had taken the stones away again. The 
defendant then told Eoxborough to bring the stones back, and he 
would be responsible for the payment, and he gave him a letter to 
that effect. The defendant had also on several occasions ordered 
materials at the request of James Anderson for the completion of 
the Hatherley section, and paid for them. On one occasion, on the 
11th of October, 1893, the defendant drew a cheque for 150/. on 
the Standard Bank, Pretoria, in the name of Anderson and Eoyce, 
the partnership in connection with the Bronkhorst Spruit section, in 
favour of Nobel and Gier, to whom the firm Anderson and Eoyce, the 
partnership for the Hatherley section, was indebted to that amount. 
This cheque, as I have said, was drawn by the defendant, and in 
the counterfoil of the cheque he made a note to that effect. With 
the trading firms from which E. J. Eoyce and James Anderson 
had ordered materials for the Hatherley section the defendant was 
not known as a member of the firm for the Hatherley section. 
These firms knew only E. J. Eoyce and James Anderson as the 
partners. The defendant's two bookkeepers have stated that it 
did not appear from his books that he was a member of the firm 
Anderson and Eoyce, composed of James Anderson and E. J. Eoyce 
in connection with the Hatherley section, but it did appear that 
he had advanced money to that firm. The statements of the 
witnesses conflict on more than one important point; but adEter 
having carefully considered the evidence, and having observed the 
demeanour of the different witnesses, I have come to the conclusion 
that the circumstances as stated by me must be taken as proved. 

The case has been very ably argued by Mr. Lohman and Dr. 
Coster. I do not, however, think it necessary to enter into an 
inquiry as to whether " anonymous partnerships," or " partnerships 
en connnencHte," are recognised in this country. Dr. Coster main- 
tains that they are, and relies on Yan der Linden, Van der Keesel, 
and Watermeyer v. KerdeVs Trustees (3 Menz. 424). That may be 
but in any case the plaintiff cannot succeed on the facts. 



so 



Lindley (on Partnership, p. 16) rightly observes that the advance 
of money to a firm on condition that the person who advances the 
money shall enjoy a portion of the profits or gains does not per se 
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18&5 necessarily constitute such person a partner. Even if the person 

An^on who advances the money obtains a control over the affairs of the 

"• firm, that is not inconsistent with the relation of debtor and 

— ' creditor between the parties themselves or with respect to third 
Kotze, C.J, parties. In the case before ns it is proved that the defendant 
" William Royce " did not hold out or represent himself as a 
partner of E. J. Royce and James Anderson, trading as Anderson 
and Royce. The manager of the African Banking Corporation 
says that the defendant led him to believe that he was a partner ; 
but not only is this denied by the defendant himself, but we have 
also the fact that he has never signed the memorandum to that 
effect. It is not inconsistent with his statement that he signed the 
book marked as " Parties authorized to sign " with the sole object 
of being in a position, should he so wish, to examine the account of 
Anderson and Royce in the books of the African Banking Corpo- 
ration. He has never drawn a cheque against the account of 
Anderson and Royce in the African Banking Corporation ; and 
the mere fact that on the 11th of October, 1893, he drew a cheque 
for 150/. in the name of Anderson and Royce, on or against the 
account of that firm in the Standard Bank, is no evidence against 
him, since it is beyond aU doubt that the account of Anderson and 
Royco kept in the Standard Bank is in connection only with the 
partnership of James Anderson and the defendant in the Bronk- 
horst Spruit section, and has nothing to do with the firm Anderson 
and Royce for the Hatherley section, which firm kept its account 
with the African Banking Corporation. The payment of the debts 
of this last-mentioned firm is not inconsistent with his position as 
a person who has advanced money ; and the fact that on several 
occasions he ordered materials for the Hatherley section at the 
request of James Anderson does not constitute him a partner of the 
firm. He never interfered with the construction of the line on the 
Hatherley section until the chief engineer of the railway company 
privately asked him to use his infiuence with his brother and 
James Anderson. It was then only that he tried to satisfy 
employees, whom his brother and James Anderson had engaged, 
by making himself liable for the payment for their services. 
Taking all the circumstances as a whole, I can find nothing incon- 
sistent with the defendant's contention that he is not a partner, but 
merely a creditor of the firm for money advanced, more especially 
as his books also show that this is the real position. In my opinion. 
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the case falls witMn the ratio decidendi in Mollwo, March §■ Co. v. 1895 
The Court of Wards, L. E. 4 P. 0. App. I think that there must a^^bo^ 
be ahsolution from the instance, with costs. "■ 

EOTOE. 

Ameshoff, J., expressed the hope that he would be able to give ^o*^^'J- 
his judgment on some future occasion. 

MoEicE, J., delivered the following judgment : In a previous 
action the plaintifiE in this case obtained judgment for 432/. 19s., with 
costs, against the firm Anderson and Eoyce, which he described in 
the summons as consisting of James Anderson and E. J. Eoyce. 
He alleges that after judgment was delivered he ascertained that 
the present defendant, William Eoyce, was a member of the firm, 
and he now sues for a declaration that the judgment shall be 
executable against the said William Eoyce. The defence set up 
by the defendant is a denial that he was a member of the fii-m 
Anderson and Eoyce. The evidence is somewhat conflicting ; but 
in my opinion, taking into consideration upon whom the onus rests, 
the following may be taken as the true circumstances of the case : — 
James Anderson, the brother of the plaintiff, succeeded in obtaining 
the contract for the construction of the line of railway between 
Pretoria and Hatherley. He had previously traded in association 
with the defendant, who, however, did not wish to share in the pre- 
sent contract, as he was unable to exercise personal supervision over 
the work, and therefore thought that it might not be a profitable 
venture. It was therefore agreed that the defendant's younger 
brother, E. J. Eoyce, should enter into partnership with James 
Anderson. The defendant agreed to provide his brother's share of 
the capital, and, in consideration therefor, he was to receive the half 
of his brother's share in the capital. It was understood that the 
money advanced by defendant should be repaid on the execution of 
the railway contract. There appears to have been no definite pro- 
vision with regard to the payment of interest, and, as might be 
expected in an agreement between two brothers, there was a certain 
looseness in the arrangements. Before the work was begun, the 
defendant went with James Anderson to the African Banking 
Corporation. He introduced Anderson to the manager, and they 
then opened an account in the name of Anderson and Eoyce, and 
they each deposited a certain sum as the capital for the railway 
contract. The defendant states that this account was opened for 

o.ii T 



274 



OFFICIAL REPORTS OF THE HIGH COURT 



1895 



Andeeson 

ROTCTE. 



Morice, J. 



the firm, composed of his brother (E. J. Eoyce) and James Ander- 
son; but the defendant himself, and -not his brother, signed the 
name of the firm in the book of the bank, the result of which was 
that the defendant, and not his brother, could draw against the 
account in the name of the firm. The defendant says that he- did 
this in order to be able to inspect the account, and, as a matter of 
fact, he did not at any time draw upon the account. The name of 
the defendant does not appear in the formal contract with the rail- 
way company. James Anderson and B. J. Eoyce were represented 
as the only partners. It appears, further, that the defendant 
advanced money on several occasions for the carrying out of the 
contract, and ordered the necessary materials for the work. lie 
himself took no part ia the work until matters began to get behind- 
hand. On receipt of a letter to that effect from the railway 
engineer, the defendant began to interest himself in the work and 
to try to get it finished. He states that he did this because he did 
not wish the work to be left unfinished, as it was his only chance 
of getting the money back agaia, for the railway company would 
naturally refuse to pay if the work was left unfinished. The 
plaintiff is one of the persons who did work for Anderson and 
Eoyce, and he now contends that the defendant is liable for the 
firm's debt. 

Mr. Lohman, for the plaintiff, contends that the action of the 
defendant, as above set out, shows that he was really a partner of 
the firm Anderson and Eoyce, although nominally the partners 
were his brother and James Anderson. The learned counsel maia- 
taias that there was no loan ; that the defendant had control of the 
money, which was to be used solely in the carrying out of the con- 
tract ; that the defendant interfered with the work ; that he received 
a portion of the profits ; and that it may be inferred from these and 
other facts that the real transaction between the parties was an agree- 
ment to enter into a partnership. He relies chiefly on the case of Pooley 
V. Driver (L. E. 5 Oh. Div.,p. 468) ; but that case, in my opinion, 
differs materially from the case now before us. In that case two 
persons agreed to enter into a partnership, the capital of which was 
to be 30,000/. The two parties were able to provide 20,000/., and 
the remaining 10,000/. was to be advanced, in sums of 500/., by 
persons who were prepared to do so. The whole capital was to be 
divided iato sixty equal shares of 500/. each, and twenty of these 
shares were to be regarded as belonging to the persons who 
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advanced the sums of 500/. The net profits of the business were to 
be divided into sixty equal portions, and the two members of the 
firm were to be entitled to thirty of these portions, and the persons 
who advanced the sums of 500/. were to receive the other twenty 
portions of the profits. On the termination of the partnership, the 
persons who had advanced the moneys as aforesaid were to be 
rep'aid out of the assets of the partnership. If at the end of the 
term of the partnership it was found that the profits, annually 
received by the persons who had advanced the moneys, were greater 
than their pro rata share of the profits for the whole period, those 
persons were to pay to the members of the firm the difference 
between what they had annually received, and their pro rata share 
of the profits for the whole period of the partnership ; but 
they were in no event to repay an amount greater than that which 
they originally advanced. It was also stipulated that if one of the 
persons who advanced the money became insolvent, the agreement 
with him might be terminated by the repayment to him of the 
moneys advanced and his share of the profits. There was a further 
stipulation that the members of the firm should devote their best 
efforts to the furtherance of the business. 

It appears, therefore, that this was reaUy a ease of persons who 
took shares in a joint stock company. Jessel, M. B., who decided 
the case, held that every right was given to the persons who 
advanced the money which can be given to a sleeping partner, and 
that therefore those persons were not creditors, but partners. 
Another case — Paioset/ v. Armstrong, L. E. 18 Oh. Div., p. 698 — 
was cited in the argument ; but I cannot see that it has any appli- 
cation to the case now before us. 

On the other hand, we have an English case which shows that the 
sharing of profits, the power to control the money, and in certain 
circumstances to regulate the business, do not pecessarily constitute 
a partnership. The case of Mollwo, March 8f Co. v. The Court of 
Wards (L. E. 4 P. C. App. Ca., p. 449) was an action for an order 
declaring that a certain Indian rajah was a partner in a certain 
firm. The rajah had advanced money to the firm, which had 
entered into a written contract with the rajah in which, inter alia, 
appeared the following stipulations : That the firm should neither 
import nor export goods without the consent of the rajah ; that all 
remittances from Europe, whether of gold, goods, or otherwise, 
should be made over to the raj ah and be under his control ; that the 
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staff of clerks was to be increased or dimmished as the rajah should 
think fit ; that no member of the firm should put money into a 
private contract without the rajah's permission; that he should 
have free access to the books, &c. of the fiLrm ; that he should 
receive a commission of 20 per cent, from the total net profits of 
the firm, beginning from the 1st of May, during the time that the 
debt existed; that the titles of ownership to certain plantations 
belonging to the firm should be handed to him, and that these 
plantations should not be alienated until the debt was discharged ; 
that, besides and in addition to the commission, the firm should 
pay the rajah interest at 12 per cent, per annum on all cash 
advances made and to be made by him. The Privy Council held 
that the rajah was not a partner of the firm to which he advanced 
money under the above-mentioned conditions. The judge who 
delivered the judgment said, inter alia, that, although a right to 
participate in the profits of a business is a strong test of partnership, 
and although there may be cases in which such a participation may 
give rise to a presumption, not of law, but of fact, yet the question, 
as to whether the relation of partnership really exists, must depend 
on the true intention of parties and the contract between them. 
With reference to the contract in that case, the judge proceeded, it 
undoubtedly gave a great power of control to the rajah ; but, on 
the other hand, the rajah had no initiative power. He could not 
dictate as to what goods should be exported or ordered, or what 
course of business should be followed. He could not demand that 
the firm should continue to do business or that the partnership 
should continue to exist. His power, although great, was one of 
control only. The Court was of opinion that the parties had no 
intention to establish a partnership by this arrangement, and that 
the agreement was really founded, not on common, but on con- 
flicting interests, and that what the parties had in contemplation 
was nothing more than a contract of loan and pledge. 

This last-mentioned case appears to me to be more on all fours 
with the case now before us than the case of Pooley v. Driver, and 
if we follow it we must decide in favour of the defendant. 

Now, passing to the Eoman-Dutch law on this subject, I am of 
opinion that, although that law lays down the principles of partner- 
ship in very general terms, yet, as far as it goes, it is in favour of 
the defendant's contention. No doubt, under the Roman-Dutch 
law, as under the English, participation in profits raises a presump- 
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tion of partnersliip. But the Eoman-Dutch law recognised two 
cases in which participation in profits raised no liability, as a 
partner, to third parties. These cases were anonymous partner- 
ships and societe en commendite. The latter was a French institu- 
tion ; hut Yan der Linden, in his note on Pothier's Treatise on 
Partnership, p. 236, states that this form of partnership was also 
known to the Eoman-Dutch law. The principle in such partner- 
ships is that the persons who participate in the profits are not repre- 
sented to the public as partners — in other words, no credit is given 
to them. In the case now before us there has been no attempt to 
prove that the plaintiff ever gave credit to the defendant, or was led 
to believe that the defendant was a partner of the firm with whom 
he contracted. 

I am therefore of opinion that we cannot infer a partnership, as 
against third parties, from the facts proved in this case, and that 
the judgment must be absolution from the instance, with costs. 

Attorney for plaintifl : S. H. Sheppard. 
Attorney for defendant : 8. H. L. Lingheck. 



1895 
Andeeson 

V. 
EOTOE. 

Morice, J. 



COHEN AND EHRLICH 



THE WITWATEESEAND GOLD MINING COMPANY. 



Coram : 
KOTZE, C.J. 
deKGRTE.J. 
MORICE, J. 



1895 



COMPANT-SHAEEHOLDEES— MEETING— OHAIEMAN— POWERS. 

At a special general meeting of shareholders of a company, convened for the 

purpose of considering an offer for the reconstruction of the company, the 18 November, 
conditions of which were set out in the notice by which the meeting was 
convened, the chairman of the meeting laid hefore the shareholders for 
consideration an offer differing from that contained in the notice, at the 
same time announcing that this offer emanated from the parties who had 
made the offer set out in the notice. A shareholder present at the meeting 
thereupon made a higher offer, framed in the same form as the one just 
mentioned, and ashed the chairman to put it hefore the meeting for con- 
sideration. The chairman refused to do so, hut put the offer mentioned hy 
him hefore the meeting, and that offer was accepted hy the majority of 
shareholders. Held, hy the Court, on appeal, that the chairman had acted 
ultra vires in giving the one offer preference over the other. The appeal 
was dismissed. 

This was an appeal from an order granted by Ameshoff, J., in 
camerd, on the 9th of May, 1895, interdicting the appellant 
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1895 company from carrying out a oertam resolution taken by a general 
CoheiTand meeting of shareholders of the Witwatersrand Gr. M. Co. held on 

Ehelich the 26th of February, 1895. 
"WiTWATEES- The respondents in appeal, applicants in the Court below, were 
shareholders in the company, and made application to the Court 
for an order for the setting aside of the resolution of the 26th of 
February, on the ground that by such resolution a scheme for the 
reconstruction of the company was accepted which was not the 
scheme for the discussion of which the meetiag had been convened. 
The meeting was convened by the following notice, dated the 
22nd of December, 1894, sent to the shareholders of the company : — 

Notice is puethbr given that immediately after the con- 
clusion of the ordinary meeting of shareholders, as above 
convened, a special general meeting of the shareholders of the 
Witwatersrand Gold Mining Company, Limited, will be held 
at the same place for the purpose of considering a certain offer, 
which has been made to the directors, and which has been 
provisionally agreed to by the directors, to increase the capital 
of the company from the sum of two hundred and fifty thousand 
pounds sterling to the sum of three hundred thousand pounds 
sterling, by the creation of fifty thousand new shares of one pound 
sterling each. It being a condition of the said offer (a) that 
thirty thousand of such new shares shall be offered for sub- 
scription to present shareholders of the company as regis- 
tered on the 16th day of March, 189 5, pro rata to their holdings 
at the price or sum of fifty-two shillings and sixpence per 
share, payable in cash on application, for twenty-one days after 
the date of the meeting approving of the scheme, and (b) all 
shares not so taken up by shareholders shall be taken up by 
the guarantors at the said price of fifty-two shillings and six- 
pence; (c) that the guarantors undertake to purchase seven 
thousand five hundred of the remaining twenty thousand shares 
at the price of fifty-two shillings and sixpence per share, pay- 
able in cash against delivery of scrip .... and that the said 
guarantors shall have an option on the remaining twelve 
. thousand five hundred shares for a period of one year from the 
date of the acceptance by shareholders of the said offer at 
the price of fifty-two shillings and sixpence per share, &c. . . . 
In case the above proposal shall be confirmed by and 
agreed to at the said meeting of shareholders, then to pass a 
further resolution authorising the directors to register such 
increase of capital in terms of sect. 133 of the Articles of 
Association of the company. 
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At the special general meeting of shareholders convened in i895 
accordance with the above notice, the chairman first announced to CoheiTand 
the shareholders that Barnato Brothers and the Anglo-French Ehblioh 
Company were the guarantors, and that they had undertaken to WrrwATEEa- 
guarantee the shares at 56s. each, and had also agreed that the ^^pG^-M-Co. 
term of their option should he shortened to the 31st of December, 
1894. The chairman thereupon laid the offer with the said 
amendments upon the table. H. Cohen, a shareholder, stated 
that he was opposed to the increase of the capital of the company, 
and objected to the amended offer of the guarantors being sub- 
mitted to the meeting for consideration, as it varied from the offer 
contained in the notice of the 22nd of December, 1894, upon 
which the meeting had been convened. The amended offer being 
practically a new offer, it could not be considered by the meeting. 
It also appeared, according to the chairman's explanation, that 
certain important shareholders in England were opposed to the 
first offer made by Barnato Brothers and the Anglo-French 
Company. In reply to this objection, the chairman stated that 
the offer as amended was not a new offer, but was the old offer 
improved. Cohen then made an offer to guarantee the 30,000 
shares at 60s. per share, and to take up the option of the balance 
of 20,000 shares at the same price, and at the same time expressed 
his readiness at once to deposit a cheque for 15,000/. as security 
for the due performance of his offer. The chairman ruled that the 
proposal made by Mr. Cohen was out of order, and therefore 
refused to lay the same before the meeting for consideration. The 
amended proposal of Barnato Brothers and the Anglo-French 
Company was then laid before the meeting, and carried by a 
majority of votes. 

Cohen and other shareholders recorded their protests against the 
acceptance of the proposal, and subsequently obtained an inter- 
dict, as already stated, restraining the directors of the company 
from carrying out the resolution adopted by the meeting. 

Ameshoff, J., in granting the interdict, said, after reciting the 
facts : It has been argued on behalf of the respondent that the 
chairman was entitled to put the amended proposal, as it did not 
differ materially from the published proposal ; the principle 
remained the same, only the price was altered. I am not 
able to agree with this contention. The alteration may be unim- 
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1895 portant to the majority so far as the alteration of the proposal 
itself is concerned, and of material importance in so far as they 
obtained a higher price than they anticipated ; but to the minority 
the difference is much greater. If the original proposal had been 
laid upon the table, it woiild, according to the statement of the 
AmeshofE, J. chairman, have been rejected by the large English shareholders, 
who were not satisfied with the stipulated price, and then the 
minority would have been able to get its way, which was opposed 
to the proposal, partly because the purchase price was too low and 
partly because it did not wish for any increase of capital. A 
second argument in favour of the view, that it was of importance 
to the minority that the chairman should not depart from the 
published proposal, is that the diSerence between the original 
proposal, and the proposal of Cohen is greater than that between 
the amended proposal and that of Cohen ; and therefore it was 
an important question whether it was the duty of the chairman, in 
view of the greater advantages of Cohen's offer, to adjourn the 
meeting with the object of considering this new proposal. 
According to the remarks made on behalf of the Court by the 
Chief Justice in delivering judgment in the appeal case of Mosen- 
tlial V. Liquidators of the Nooitgedacht G. M. Co., the question 
whether this is the duty of the chairman has never been decided. 
There is therefore no reason to depart from the principle which has 
so often been laid down. The rule nisi is therefore confirmed, with 
costs. 

The directors appealed against this order. 



Coster (with him W. S. Leonard), for appellants: There is no 
essential difference between the offer as published in the notice 
convening the meeting and the offer as laid before the meeting 
and adopted. The raising of the price from 52s. 6d. to 56s. in no 
way altered the nature of the offer, nor were the shareholders pre- 
judiced thereby. It was not within the powers of the chairman 
of the meeting to lay the offer made by Cohen before the meeting, 
as it emanated from a party who was not the guarantor or 
guarantors mentioned in the published offer. 



[KoTZE, C. J. : As the names of the guarantors of the published 
offer do not appear in the published offer, the shareholders could 
not know who the guarantors were.] 
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Coster : The names were announced by the chairman at the 1895 
meeting. In Lace v. Modderfontein G. M. Co. (1 OiJ. Eep. Transl. co^I^aud 
p. 275) the Court held that the proposal made by Philip and Ehbuoh 
accepted by the meeting was of a totally different nature from -witwatees- 
the published proposal, being practically a new proposal. ban dG-.M .Co. 

Curlewis (with him Muller), for the respondents : There is 
nothing in the notice to show from whom the offer emanated, and 
therefore it cannot be said that the shareholders were induced to 
adopt the offer by the knowledge that it was guaranteed by Barnato 
Brothers. If the amended offer of Barnato Brothers could be laid 
before the meeting, so also could that of Cohen. The latter was 
well able to carry out his proposal, and showed his bona fides by 
offering to deposit a cheque for 15,000/. Barnato Brothers raised 
their offer from 52s. &d. to 56s. because they learned that a large 
number of shareholders thought 52s. Qd. was not enough. 
Although the notice in the case of Lace v. Modderfontein G. M. 
Co. stated that the proposal therein mentioned would be con- 
sidered " with or without amendment," the Court held that the 
offer which was adopted was a new offer, and as such it should 
not have been put to the meeting. In the present case, likewise, 
the offer of Barnato Brothers is a new proposal. It was not 
entitled to preference over that of Cohen ; for, as Barnato Brothers 
were not announced in the notice to be the persons who had made 
the offer, they stood, as far as preference was concerned, on no 
better footing than Cohen. The offer made by Cohen was, from a 
financial point of view, more advantageous to the shareholders. 

Coster, in reply. 

KoTZE, C. J.: This appeal must be dismissed. Mr. Justice 
Ameshoff granted a proper order in confirming the rule nisi. The 
company proposed to increase its capital, and with that object a 
special general meeting of shareholders was called, by a notice 
published in the newspapers, to consider an offer for the increase 
of the capital of the company. The particulars of that offer were 
set out in the notice, but the names of those who had made the 
offer were not mentioned. It was proposed to increase the share 
capital of the company from 250,000 to 300,000 shares of 11. each. 
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1895 Of the 50,000 new shares, 30,000 were to he issued at 52s. 6d, 
CoheiTand each to shareholders in the existing capital, in proportion to the 
Bhelich registered shares held hj them. The guarantors undertook to take 
WiTWATEEs- up at 52s. 6d. each all shares not so taken up by present share- 
EAjj D G.M .Co. ];joi(jQj.g -^thin the period of option. The guarantors were to get 
Kotze, C.J. 7,500 of the new shares at 52s. 6cl. each, with an option on the 
balance of 12,500 shares for a period of twelve months. It 
appears that certain shareholders in England considered the pub- 
lished offer to be too low. It is also said that one Struben had 
made a higher offer, although nothing to that effect appears on 
the record. At the meeting the shareholders informed the meeting 
that Barnato Brothers and the Anglo-French Company were the 
guarantors and that they had increased their offer fi'om 52s. 6d. to 
56s. per share, and he then laid the amended offer before the 
meeting for consideration. Cohen, a shareholder, expressed his 
opinion that there was no necessity to increase the capital, but, if 
such increase of capital was necessary, he would be prepared to 
take up 30,000 shares at 60s. each, and the remaining 20,000 at 
the same price. The chairman ruled that the offer made by 
Cohen was out of order, as it was a new offer. He thereupon laid 
the second offer of Barnato Brothers and the Anglo-Fi-ench 
Company, which he called an amended offer, before the meeting 
for consideration. This offer was accepted by the majority of 
shai-eholders. Now for what reasons did the chairman pass over 
Cohen's offer ? Barnato's proposal had no preference over that of 
Cohen. Both proposals were made in the same form, but Cohen's 
offer was higher than that of Barnato Brothers and the Anglo- 
French Company. The fact that the last mentioned were the 
guarantors of the published offer can make no difference, as they 
were not mentioned in the notice to shareholders, but were 
announced only at the meeting of the 26th of February. The 
chairman clearly erred in giving preference to the offer of Barnato 
Brothers and the Anglo-French Company. By doing so he 
exceeded his powers. If the increased offer of Barnato Brothers 
and the Anglo-French Company could be put to the meeting, 
then likewise the proposal of Cohen could with equal right have 
been put to the meeting. Neither offers were published in the 
notice. It is the duty of the Court 'to protect the interests of 
the minority against the majority when necessary. It may often 
happen that those who hold proxies for shareholders who are 
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abroad are unacquainted with the views of their principals with 1895 
respect to this or that proposed change in the affairs of any Co^7Airo 
company in which their principals hold shares. It is therefore Eeblioh 
desirable that a reasonable time should be given to shareholders in Witwatees- 
a company to enable them to consider proposals which afEect their ^""^ Q-M.Co. 
interests. The appeal is dismissed. Kotze^ C.j. 

De Kokte and Mokice, JJ., concurred. 

Attorneys for applicant : Eooth and Wesiels. 
Attorney for respondent : J. 0. Saarhoff. 



KEOGH V. GOUWS. Coram.- 

KOTZE, C.J. 

beKORTE.J. 
THE 8th EULE OF COTJET— EXCEPTION— BILL OF COSTS. MORICE, J. 



1895 



K. obtained judgment with costs of suit against O. in a foreign Court. He 
instituted an action against G. in this country for recovery of these costs, 
ff. excepted to the summons as being had, as the hill of costs on lohich K.'s 22 November, 
claim ivas founded was not attached, as was required under the 8th Rule of 
Court. The exception was allowed. — The Court will not enforce a judgment 
of a foreign Court when the papers are not in order. 

In an action instituted by the plaintiff against the defendant and 
seven co-defendants in the High Court of Swazieland for a declara- 
tion of rights with regard to certain land in Swazieland, and for an 
order for ejectment, judgment by default was given against aU. the 
defendants with costs of suit. 

In the action now before the Court, the plaintiff sued for an 
order declaring the judgment of the Swazieland Court executable 
in this country, so far as the share of the costs due by the defen- 
dant was concerned. 

A copy of the judgment of the Swazieland Court was attached to 
the summons, but the amount of the costs was not mentioned 
therein. The defendant excepted to the summons as bad in law 
on the ground that the plaintiff had not annexed to his summons 
a copy of the bill of costs incurred ia the action before the 
Swazieland Court, which he according to law was bound to do. 



GOTJWS. 
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1895 MuUer, for the excipient, quoted the 8th Rule of Coui-t which 

Keoqh made it obligatory for the plaintifE to annex to the summons copies 
of all documents on which he based his claim. The action in the 
Swazieland Court was heard by default. There were eight defen- 
dants. There was nothing in the summons from which it 
appeared that the amount claimed was the true amount due by the 
defendant. 

This could only appear from the bill of costs duly taxed and 
certified by the taxing master of the Court in Swazieland. As the 
plaintifE based his claim on that biU of costs, he was required under 
the 8th Rule of Court to annex a copy thereof to the summons. 

F. Krause, for the plaintifE : It is sufficient to annex a copy of 
the judgment of the Court in Swazieland to the summons. The 
portion of the costs due by the defendant is a matter of evidence 
which need not be pleaded, seeing that this action is only 
instituted for confirmation of a judgment granted by the High 
Com't of Swazieland, which is a foreign Court. 

KoTZE, C. J. : The exception taken by the defendant is good. 
The plaintiff sued the defendant and seven others before the High 
Court of Swazieland in an action for ejectment from certain land 
there situated, and obtained judgment by default with costs against 
all the defendants. The plaintiff now asks of this Court that the 
defendant shall be ordered to pay him a specific sum as his portion 
of the costs in the case decided by the Swazieland Court, and 
alleges that such sum was allowed him on his bill of costs. As the 
plaintifE bases his action on the bill of costs, he ought to have 
annexed it to the summons. The Court wUl not enforce a judg- 
ment of a foreign Court unless the papers are in order. The 
exception is allowed with costs. 

De Korte and Mobice, JJ., concurred. 

Attorneys for excipient : Booth and Wesaels. 
Attorney for respondent : S. K. H. Lingheeh. 
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P. H. UTS V. S. P. MALAN. c-omm.- 

KOTZE, C.J. 

AMESHOFF, J. 

MORICE, J. 



OEPHAN LAW— PEEEMPTOET PEOVISION. 



1895 



Section 11 of the Orphan Law {Laiu 12 of 1870) is not so peremptory as to bar 

an action which is instituted within six months, in terms of section 14, upon 23 November. 

an objection to a liquidation account filed after six weeks, hut accepted hy the 

master. 

The plaintiff sued tbe defendant in his capacity as executor 
testamentary in the estate of Susanna Catharina Uys, for a decree 
ordering certain amendments in the liquidation and distribution 
account filed by him in the estate. The defendant had filed a 
liquidation and distribution account at the office of the master on 
the 1st of December, 1894, and the plaintiff had filed his objections 
to the said account on the 4th of January and the 22nd of 
February, 1895, and had thereafter, on the 12th of September, 
1895, sued the defendant to amend the account in terms of the 
objections. 

The defendant excepted to the summons on the ground that the 
action had not been instituted within six months after the objec- 
tions were filed, as is required by sect. 14 of Law 12 of 1870, 
which regulates the Orphan Chamber and the administration of 
estates. Between the 4th of January, 1895 (the date of the filing 
of the objections), and the 12th of September, 1895 (the date of 
the summons), eight months had elapsed. It could not be assumed 
that this period of six months began to run from the 22nd of 
February, 1895, the date when the plaintiff handed in his objec- 
tions for the second time, since under sect. 11 of Law 12 of 1870, 
all objections to a liquidation and distribution account must be 
filed by the parties interested within the six weeks during which 
it lies for inspection at the office of the Orphan Master. In the 
present case, therefore, more than six weeks had elapsed between 
the date of the filing of the account (the 1st December, 1894) and 
the day on which the objections were made (the 22nd February, 
1895). 

Lohman, for the defendant and excipient : The terms of the 



Malan. 
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1895 sections of the Orphan Law which have been cited are peremptory ; 

'^ for it is necessary, in order to liquidate an estate, to prevent 
objections to the distribution from being raised at every moment. 
The matter in dispute — which is really nothing more than the 
value of some geese and ducks — shows how valuable such a pro- 
vision is. If those interested were allowed to sue for amendments 
in liquidation and distribution accounts without restriction of time, 
the assets of the estate would be wasted in law costs, and, as a 
result of the litigious nature of such people, the heirs would be 
kept out of their property for years. 

Buxhury, for the plaintiff and respondent : The objections were 
accepted by the master, who had therefore admitted that the limits 
of time on which the excipient relied were not so binding as was 
contended. 

KoTZE, 0. J. : The Court does not think that the provision of 
sect. 11 of the law, that objections must be made within six 
weeks, is so peremptory as to make it necessary to regard an 
objection as invalid and prescribed which is made after the lapse 
of such time and is accepted by the Orphan Master. The objection 
in this case was made on the 22nd of February, and was accepted 
by the master after the six weeks had passed ; and the action was 
brought within six months from the 22nd of February. The 14th 
section does not say that if an objection is accepted after the six 
weeks have passed, and the action is brought within six months 
after the date of acceptance, such objection is prescribed. The 
exception, therefore, is not allowed. The respondent is entitled to 
the costs. 

Ameshoff and Morice, JJ., concurred. 

Attorneys for excipient : Rooth and Wesseh. 

Attorneys for respondent : De Jongh Sfegmann and Esselen. 
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ELOFF Coram: 

V. KOTZE, C.J. 

(in eamerd). 

THE MINING COMMISSIONEE OF THE -^ - 

WITWATBESEAND GOLDFIELDS. 1895 

29 Nbvemier. 

CLOSING OF GEOUND "WHICH HAS BEEN THEOWN OPEN BY 
PROCLAMATION POR PROSPECTORS. 

Government ground thrown open hy proclamation for prospectors remains open 
for prospectors imtil it is again closed hy a subsequent proclamation duly 
puhlished in the Gazette. — A notice hy the Mining Commissioner, or.an 
instruction hy the Government, cannot repeal a proclamation duly issued hy 
the State President. — The Mining Commissioner therefore ordered to issue 
prospecting licences to applicant after puhlication of the proclamation 
closing the ground, hut hefore such proclamation began to have effect. 

This was an application before the Chief Justice in camera for an 
order compelling the Mining Commissioner of the Witwatersrand 
Groldfields to issue a prospecting licence for 90 claims situated on 
the farm Braamfontein, in the district of Heidelberg. 

The petition set forth the following facts : — A proclamation was 
issued on the 5th of June, 1888, and published in the Gazette of 
the 13th of June, 1888, by which all Grovernment ground in the 
districts of Heidelberg and Potchefstroom was, with certain excep- 
tions, thrown open for prospectors. The exceptions, according to 
the proclamation, were " ground mentioned in sect. 21 of the 
Amended Gold Law (Law 8 of 1886), and on which a servitude 
exists, or ground disposed of in any other way by the Government." 
The farm Braamfontein was, at the time of the proclamation, 
Government property, and therefore fell under the proclamation. 
By a proclamation dated the 22nd of July, 1895, and published in 
the Gazette, notice was given that the whole area which had been 
thrown open for prospectors by the proclamation of the 5th of 
June, 1888, would be closed from the 24th of August, 1895, rights 
already acquired being preserved. On the 16th of August, 1895, 
the applicant applied to the Mining Commissioner of the 
Witwatersrand Goldfields for a prospecting licence for twenty-five 
claims on Braamfontein, but the Mining Commissioner refused 
the application. Thereafter, on the same day, the applicant pegged 
a number of claims on Braamfontein, which, on being surveyed, 
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1895 proved to be ninety claims. After he liad pegged these claims he 
Eloit tendered the necessary powers of attorney and licence moneys to 
MiNiNQ Coir- *^® Mining Commissioner, who, however, refused to accept them. 

MISSIONEE OF 

wATEESRAND Wessels (with him Curlewis), for applicant. 

GOLDFIELDS. 

Cloete, for respondent, maintained that the Mining Commissioner 
was right in refusing to issue the licences, as he was acting under 
instructions received by him from the State Secretary on the 
22nd of June, 1889, by which he was instructed to issue no further 
licences for claims on Braamfontein. He was also entitled to 
refuse the licences by virtue of a certain Government notice, 
signed by Jan ElofP, the then Mining Commissioner of the 
Witwatersrand Groldfields, which appeared in a Johannesburg 
paper, TJie Transvaal Mining Argus, on the 3rd of February, 1890, 
and by which it was notified that no further prospectiag licences 
would be issued on Braamfontein, as the farm had been open for 
prospectors for eighteen months and no payable gold reefs had 
been discovered. 

KoTZE, C. J., after having referred to the facts, said : There 
must be a generally recognised medium for the publication of the 
laws and proclamations of the State, and the proper medium for 
such publications is the Gazette. Neither the instmctions received 
by the Mining Commissioner from the State Secretary, nor the 
Government notice signed by the former Mining Commissioner 
and published in The Transvaal Mining Argus, can repeal the 
proclamation of the 5th of June, 1888. I am of opinion that that 
proclamation, having been duly published according to law in the 
Gazette, can only be recalled by a subsequent proclamation issued 
by the State President with a reservation in favour of those persons 
who have acquired rights on the ground about to be closed. The 
latest proclamation, of the 22nd of July, 1895, only came into 
operation on the 24th of August, 1895. There was therefore 
nothing to prevent the Mining Commissioner from issuing a 
licence to the applicant on the 16th of August — the date on which 
he applied for a licence, for the ground was on that day still open 
for prospectors. The Mining Commissioner acted unlawfully in 
refusing to issue a licence to the applicant. As the applicant was 
on the 16th August, 1895, entitled to a licence for claims on the 
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farm Braamfontein, he must succeed in this application. The 1895 

Court must consider and treat this appKcation nunc pro tunc. The eI^f 

Mining Commissioner is therefore ordered to issue ninety pro- ,, *"• 

specting licences to the applicant as prayed in the petition. Costs ™™'* 
are given in favour of applicant. 



Attorneys for applicant : Booth and Wessels. 
Attorney for respondent : O. Ueckermann, sen. 



MISSIONEE OF 

THE WlT- 

WATEESEAUD 

GOLDEIELDS. 



Kotze, C.J. 



APPENDIX. 



* GREEN 

V. 

DE VILLIERS, DR. LETDS, N. 0., and the RAND 
EXPLORING SYNDICATE. 



Coram : 
KOTZE, C.J. 
JOEISSEN, J. 



CHAMPERTY— GAMBLING IN ACTIONS. 

An agreement, hy which the plaintiff had bought the supposed rights of another 
person in certain claims, with the understanding that should he succeed in 
an action, to he brought hy him, for the acquisition of the claims, the seller 
should receive the purchase price, hut in case he should not succeed in such 
action, the seller should receive nothing, is equivalent to a gamhling in law- 
suits, and is therefore contra bonos mores and cannot stand. Where, 
during the trial of a case, it appears that the action is founded on an agree- 
ment which is contra legem aut bonos mores, the Court may of its own 
motion take cognizance thereof and refuse to assist the party who relies on 
such agreement. 

This was an action for a declaration of rights. The summons set 
forth that on the 17th of April, 1889, a certain Baker, one of the 
defendants, pegged three claims on the farm TurfEontein, both for 
himself and as the agent of Herman de ViUiers. In July, 1889, 
the claims were sold to Jeremias Barend de YUliers. In October, 
1889, De Yilliers placed the claims for sale in the hands of the 
Transvaal Goldfields RegistrMion and Agency Company. The 



1895 



30 August . 



* This is the revised report printed on p. 401 of Vol. II. of the OfEoial Reports. 
— Teans. 

O.ii U 
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1895 licences for the claims were duly paid until tlie 27th of April, 

G^N 1890, when the Mining Commissioner refused to renew them. On 

v*^Bs *^® ^-^^^ °^ December, 1895, De Yilliers ceded his right and title 

AND Othebs. in the claims to the plaintiff, who now asked the Court (1) that he 

should be declared entitled to the three claims, (2) that Baker 

should be ordered to give transfer of the claims to De Yilliers, and 

(3) that the Government should be ordered to pass transfer of the 

claims into the name of the plaintiff, and grant him proper licences, 

or in default thereof to pay 20,000/. as damages. 

Wesseb (with Cloete, Coster and Lohman), for plaintiff. 

Leonard, J. W., Curlewis and Dickson, for defendants. 

Leonard, J. W., raised an objection in limine: From the 
cession of the 11th of December, 1894, given by De Yilliers to 
the plaintiif, and annexed to the summons, it appears that the 
plaintiff cannot succeed, for the action savours of champerty. 
The second clause of the cession states that De Yilliers sold the 
claims for 1,000/. each, on the condition that the purchase price 
should only be paid in the event of the purchaser being able to 
get transfer. It is stipulated in clause 3 of the cession that De 
Yilliers shall not be taken to guarantee cession or transfer or pos- 
session of the claims to the plaintiff, and that he shall hand over 
to the plaintiff all documents relating to his interest in the claims, 
and shall afford him all information and assistance in proving his 
title. These provisions are not in keeping with a lona fide cession 
of action, but are contra bonos mores and champertous. Nothing is 
to be paid for the rights of De Yilliers in ease the plaintiff does 
not succeed in the action. The plaintiff is to institute action in his 
own name for recovery of the claims, and De Yilliers is to receive 
1,000/. per claim only in case the plaintiff succeeds. The plaintiff. 
Green, has absolutely no interest in the matter in dispute. The 
circumstances in this case are similar to those in the case Hugo, 
iV. 0. V. The Transvaal Loan, Finance and Mortgage Company 
(1 OfiBcial Eeport, p. 336). The claims were pegged in April, 1889, 
and the Mining Commissioner of Johannesburg refused in April, 
1890, to renew the licences. De Yilliers remained silent, and did 
nothing to vindicate his rights until, on the 11th of December, 
1894, he ceded them to the plaintiff. The plaintiff, who had no 
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interest in tlie claims, was to institute action in Ms own name, and ^^^^ 
only in case he proved successful was De Villiers to receive the Geeen 

stipulated purchase price. Such a transaction falls within the pEVmuEEs 

definition of champerty and cannot stand. akd Othees. 

Wessels : The plaintiff has solely and simply bought a right of 
action, nothing more. There is no agreement between the parties 
that they are to share the proceeds of the action. What is there 
to prevent the plaintiff from suing De Yilliers for specific per- 
formance ? The case of Hugo and Moller v. The Transvaal Loan 
and Mortgage Company is not in point, for in that case there was 
no cession of action. In the case Mayne v. James (C. L. J. Yol. X. 
p. 61), in which the circumstances were the same as those now 
before the Court, the validity of the transaction was also challenged 
on the ground of champerty, but the Judge held that the cession 
was valid ia law. 

[KoTZE, C. J. : Whether De Villiers is or is not to receive pay- 
ment depends here on the result of the action instituted by Green. 
He will not guarantee to give Green transfer or possession, he 
merely undertakes to furnish the plaintiff with all necessary docu- 
ments and information, for the purpose of assisting biTn in his 
action to acquire the claims. Is that not champerty ?] 

Wessels : The cession cedes a right to a certain piece of ground. 
De Yilliers was not sui-e whether he would be able to establish his 
right, and therefore he was unwilling to guarantee transfer. On 
signing the cession De Yilliers had no further right in the claims. 
There cannot be any question of champerty except where it appears 
that the person who institutes the action, and who has no interest in 
the subject-matter thereof, is to share in the proceeds. This is not so 
in the present case. De Yilliers is to receive a fixed sum as the 
purchase price for his right to the claims in the event of such right 
being recognised and allowed by the Court without De Yilliers 
having any further say in the matter. 

[KoTZE, 0. J. : How does the case now before us differ from 
Hugo and Moller v. The Transvaal Mortgage Company ?"] 

Wessels : There is a clear distinction between the two cases. In 

u2 
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1895 that case King could not have claimed a cession of Ingram's 

Geeen interest from the trustees. There was no cession of Ingram's 

jj y*'- interest to King. King undertook to pay the creditors and also 

AND OiHEEa. the costs of an action in consideration that he should receive the 

subject-matter in dispute. 



[KoTZE, C. J. : Might it not he argued that in the present 
case the champerty consists in this — namely, that the agreement 
between Grreen and De Yilliers is wholly of an uncertain and 
speculative nature ? If Green does not succeed, De Yilliers gets 
nothing ; if, however, he wins this action, then De Yilliers gets 
3,000/. Is not an arrangement of this nature a gambling in a 
lawsuit ?] 

[JoEissEN, J. : Suppose that the Court accepts Mr. Leonard's 
argument to this extent, that the plaintiff is not entitled to sue, 
then the rights of De Yilliers remain imaffected.J 

Wessels : If De Yilliers were to institute the action, it might be 
advanced against him that he has no locus standi, because he has 
ceded his rights to Grreen. Why cannot the agreement of the 11th 
of December, 1894, be regarded as an ordinary cession, and the 
Court place De Yilliers in a position to give the plaintiff transfer, 
according to his obligation, as soon as he obtains possession of the 
claims? The observations made by Ameshoff, J., in Mayne v. James 
(C. L. J. Yol. X. p. 61), show that the arrangement between Green 
and De Yilliers cannot be regarded as champerty. 

Leonard, in reply. 

KoTZE, C. J. : The Court wishes to know whether, in the second 
case of Qreen v. Leyds, N. 0., and the Rand Exploring Syndicate and 
Others, the defendants rely on the objection already made. 

Leonard: Tes. 

Coster, for plaintiff, contended that the facts in the second case 
were somewhat different. The plaintiff held a cession of eleven 
claims situated on the farm Turffontein, acquired from the Trans- 
vaal Gold Fields Registration and Agency Company. The price 
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stipulated was 2,000^. Green had already paid 50/., and the 1^95 

balance was payable when Green received transfer. If Green sue- Gbeen 

ceeded in obtaining transfer of a portion of the claims only, the -p^ Villiees 

purchase price was to be proportionately reduced. and Othees. 

KoTZE, 0. J., delivered the following judgment : — 
A preliminary objection has been taken that the plaintiff cannot 
bring this action because the summons and the annexed documents 
show that he has entered into a champertous agreement. Although 
this objection has not been taken in the written pleadings, the 
Court may of its own motion take cognizance of any fact which 
shows that an action is contra bonos mores. Counsel for the 
defendants has argued that the cession of the 11th of December, 
1894, annexed to the summons, contains an agreement between De 
Villiers and Green which is champertous in its nature. If we 
examine the summons and the cession attached thereto, we find 
that on the 7th of April, 1889, Baker pegged three claims for him- 
self and two minor children of Herman de YOliers. The claims 
were subsequently sold to Jeremias de Villiers, who handed them 
to the Transvaal Gold Eields Eegistration Company to sell. The 
licences were renewed up to the 17th of April, 1890, when the 
Mining Commissioner of Johannesburg refused further to renew 
them. Thereupon, it is alleged, the claims were bought by the 
present plaintiff. According to the notarial agreement of the 11th 
of December, 1894, De ViUiers was to receive 1,OOOZ. per claim if 
Green, the plaintiff in this action, obtained transfer. De YHliers 
would not guarantee to Green that he would obtain possession or 
transfer of the claims, but undertook to furnish him with aU docu- 
ments in his possession which had reference to these claims and 
which might be of service to him in the action. Mr. Wessels has 
contended that this is an ordinary cession of action, and that as 
such it is quite lawful. On a first view it appears to be so, but only 
on a first view. If we examiae it more closely, the position and 
the intention of the parties become clearer, and they amoimt to 
this, that De Villiers is to do all in his power to promote the success 
of the action, and in case the plaintiS wins his action he is to receive 
1,000/. for each claim, but in the contrary event he receives 
nothing. Such a contract is contra bonos mores, and is in conflict 
with the Eoman-Dutch law. As was observed in the English case. 
Earn Cooma Condo v. C/nmder Canto Mookerjee (L. E. 2 Ap. Ca. 
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1895 p. 186), an arrangement of this nature is a gambling in lawsuits. 

G^N Voet, Grrotius, and other writers maintain the same doctrine. The 

"• case of Mayne y. James (0. L. J. Yol. X. p. 61) has been cited in 

De Velliees 

AND Othebs. support of the plaintifE's contention that the agreement of the 11th 
of December, 1894, is a lawful cession and is not champertous. We 
have, however, consulted with Judge AmeshofE, before whom it was 
first heard in chambers, and have been informed by him that that 
was a case of a bona fide cession. Moreover, the facts in that case 
differ from those in the present case. But there is no difference 
between the facts in this case and those in the case of Sugo and 
MoUer v. The Transvaal Loan, Finance and Mortgage Company. As 
the agreement on which the plaintiffs relied in that case was held 
to be champertous, the cession now in dispute must also be declared 
to be void. Absolution from the instance must therefore be 
granted. 

In the second case the Court must come to the same conclusion. 
Dr. Coster has argued that the facts are somewhat different. This 
may be the case on points of no importance, but on the main points 
the material facts are the same in both actions. The defendants 
are entitled to the costs, with the exception of the costs incurred in 
the summoning of witnesses. 



JoRissEN, J., concurred. 



Coram : 
KOTZE, O.J. 
AMBSHOPF, J. 
JORISSBlSr.J. 
MOEICE, J. 



SNDIF V. THE STATE. 



1895 

3 December. 
6 December. 



SWEARING- IN OF A JUDGE— UNQUALIFIED PEESON— 
SECT. 77 (80) OF THE GEONDWET. 

The State President of the 8. A. Bepullic, and not the State Secretary, is the 
competent person to sivear in a Judge or an acting Judge. — The judgments of 
a Judge sivorn in by a non-competent person are void. 

Thb question submitted for the decision of the Court was whether 
Mr. Esser, who had taken the oath as acting Judge before 
Dr. W. J. Leyds, the State Secretary, had been duly sworn and 
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appointed ; and if not, whether a certain death sentence, passed by 1895 
Mr. Esser, as acting Judge, on a native named Snuif, was main- Ssva 

taiaahle in law. „ %• 

The State. 

The facts appear sufficiently from the Judgments of the 

Chief Justice and Ameshoff, J. 

.P. Krause, for the appellant : Sect. 107 of the Grondwet pro- 
vides that aU officials must be sworn in before the State President. 
This section recognizes only one exception, viz., that of the 
Commandant-Greneral, who takes the oath before the Yolksraad. 
Our Grondwet adopts the principle of the trias politicci, and has 
entrusted the executive powers to the President and the Executive 
Council, and they cannot delegate that power to others. The 
appointment of officials is a portion of that power ; and as no one 
is an official, within the meaning of the law, who has not taken 
the oath, the swearing in of officials must also be regarded as a 
portion of that power. 

The local laws and the Grondwet itself, as appears from the 
section already cited, have expressly mentioned the cases in which 
the oath need not be taken before the State President, e.g., sect. 17 
of Law 9 of 1894. Therefore no official, who is not specially 
appointed either by the Grondwet or by a special law for that 
purpose, can administer the oath, and nowhere, either in the 
Grondwet or in any local law, is this power given to the 
State Secretary. It may, perhaps, be contended that he derives 
this power from an express mandate from the State President. 
But this is wrong. The people are, accordiag to the Grondwet, 
the sovereign power, as represented by the Volksraad. The people 
have delegated the executive power to the State President, and he 
cannot, in his turn, again delegate it to another. Delegatus noii 
potest delegare. Moreover, it does not appear from the record that 
such delegation was made. Nor is the argument sound, that the 
State Secretary, as forming with the President the Government, 
acts next to and with the President. This may be accepted in 
practice, but there is nothing ia the Grondwet or the local laws 
which justifies it. Aecordnig to sect. 82 of the Grondwet, the 
President exercises his power through the Executive Council, and 
he can invite the head officials to give him advice. In sect. 83, 
which specifies the officials who are to be regarded as head officials, 
the State Secretary is not even mentioned. 
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1895 Kleyn, for the State: The local laws throw very little light upon 

Siroii' this case, as they are nearly all silent on the question of the 
swearing in of officials. They make no provision whatever for the 
swearing in of the Judges. The argument of the appellant's 
counsel, that the State President is the only competent official for 
that purpose, is based on sect. 80 of the Grrondwet ; hut it is not 
supported by that section. The section merely provides that the 
State President causes the officials to be sworn in. Therefore it is 
not necessary that he should do it personally. Now, since there is 
no express provision specifying the persons whom the State Pre- 
sident must depute to administer the oath when he is not able to 
administer it himself, he may depute anyone whom he thinks fit. 
There is no provision, either in the Grrondwet or in any other law, 
which prohibits him from entrusting the State Secretary with this 
duty. Even justices of the peace may swear in officials. Therefore, 
even if we were to admit that the State Secretary has not, under the 
Grondwet, the position which is given to him in practice, and that 
he is not even a head official, it would not affect the case. 

Cur. ad. vult. 

Postea. 6th December. 

KoTZE, 0. J. : The taking of the oath is an essential of the 
Judge's office. Assuming that sect. 80 of the Grrondwet is capable 
of a twofold interpretation, then the Judge may be sworn either 
before the State President or, on the President's request, before 
some other competent official. Mr. Esser has not been sworn 
before the President, but before Dr. Leyds. Now, is Dr. Leyds 
a competent person to administer the oath to a Judge? I 
think not, 

I will assume that Dr. Leyds is the State Secretary. Even 
then he is not a competent official to administer the oath to a 
Judge. A Judge is not under the State Secretary's department. 
The State President may be competent to instruct a head official 
to administer the oath to his subordinate, and in such a case the 
head of the department would be a competent official ; but that 
does not apply to the swearing in of a Judge. The only person, 
besides the President, who can administer the oath to a Judge is 
the Chief Justice or the acting Chief Justice, as head of the judiciary, 
and upon every previous occasion this course has been followed, 
and the President has delegated his powers accordingly. 

I therefore concur in the conclusion to which my brother 
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Ameshoff has come ia his well-reasoned judgment. We must not 1895 
take a wrong view and conception of this matter. The only safe- Snthf 
guard which the people have is the faithful observance of the ^- 

UTondwet and of the pure prmciples of the Constitution. No ■ 

doubt everything has been done in good faith, but that cannot ^°^^^-^- 
affect the validity of what has occurred. 

I have one further remark to offer. Below the name of 
Dr. W. J. Leyds, on the deed of attestation by Mr. Esser, I find 
the letters S.8. and V.H. These letters probably mean State 
Secretary and Justice of the Peace (Vrede Eechter). When I 
first saw the deed of attestation these letters, 8.S. and V.R., were 
not upon the document. They have been subsequently placed 
there. Even if the letters had originally been there, they would 
have made no difference, for neither the State Secretary nor a 
justice of the peace can administer the oath of office to a Judge. 
However, what I desire to draw the attention of the Grovernment 
to is the fact that an addition has been made to a solemn deed, 
while there is nothing ex facie the document to show why this has 
been done. Such an occurrence is calculated to cast doubt upon 
the authenticity of official documents, which ought not to be. 
The consequence of the irregularity in the swearing in of Mr. Esser 
is that the conviction of the native Snuif for murder cannot stand 
and must be declared illegal. 

Ameshoff, J. : This is not so much an opposed application at 
the instance of the convicted Snuif as an application presented as 
a matter of grace on the part of the Government of the Eepublic. 
The facts, which are somewhat peculiar, are as follows : — 

Owing to unforeseen circumstances, it was impossible for the 
Judges of the Eepublic to preside at the Circuit Courts, proclaimed 
by the State President, in consultation with the Judges, to be held 
at Standerton on the 23rd of September, at Ermelo on the 26th of 
September, at Wakkerstroom on the 1st of October, at Utrecht on 
the 4th of October, and at Yrijheid on the 7th of October. The 
State President therefore thought fit to appoint Dr. Esser, on the 
23rd of October, to preside as acting Judge at the said sittings. 
The Chief Justice received notice of this appointment from the 
Government on the 26th of September. At the foot of the deed 
of appointment the following endorsement appeared : " Sworn 
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1895 before me, Dr. WiUem Johannes Leyds, Pretoria, on this the 
S^;^ 23rd of September, 1895. (Signed) De. W. J. Leyds." 
*'• I may here repeat the remark made from the Bench during the 

' argument, that below the signature of the State Secretary there 

Aineshoff,C.J. ^^ ^^^ ^^^ ^j^^^ ^^^ appear the letters 8.8. and V.B., which denote 
State Secretary and Justice of the Peace (Vrede RecMer). On the 
document submitted by the State on the hearing of the application 
these letters do appear, and it is a well-known principle that no 
additions and alterations may be made to documents submitted to 
the decision of a Judge. As, however, I have already remarked, 
this is a friendly application, which was not agreed upon on the 
spur of the moment, and it may be that the addition to the document 
in question may have been made before it was decided to produce 
it in Court. If this is the case, it is obvious that there was no 
improper intent ; but it would have been better, in my opinion, 
had Mr. Kleyn, who appeared for the State, drawn attention to 
the addition and explained the circumstances under which it was 
made. I may also state at once, that, for the purposes of the 
decision of this case, the addition was of no material significance. 

The Chief Justice and myself, the only two Judges at that time 
in Pretoria, at once entertained grave doubts as to whether the 
swearing in had, ex facie the certificate, been duly performed. The 
Chief Justice notified these doubts to the Government in a letter 
written from his chambers on the 27th of September. The 
Government was of opinion that, as the {"resident had deputed the 
State Secretary to administer the oath, and as the State Secretary 
was a justice of the peace for the whole Eepublic, the terms of 
sect. 77 of the Grondwet had been duly complied with. The 
Judges (all of whom were now here) still retained their doubts, 
and it caused them great uneasiness when one Snuif was sentenced 
to death at Ermelo on the 26th of September. If (they felt), 
upon appeal on some other case, it should be held that the sweariag 
in of Dr. Esser was null and void, the illegal sentence against 
Snuif might already have been carried out, and it would be im- 
possible to recall it. There was therefore a possibility of a 
miscarriage of justice ; while the Government, on its part, might 
very rightly hesitate to make this point a reason for the exercise of 
grace in the absence of a recommendation from the Judge concerned. 
After consultation with the then State Attorney, it was decided to 
have the point argued, as it was a question which more or less 
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affected the constitution of the Court, and all the Judges then isss 
present in Pretoria 'attended at the hearing — the Chief Justice, Snuif 
Judge Ameshoff, and Judge Jorissen to give the actual decision of 
the Court, Judge Morice merely to express his opinion. Judge 
De Korte was on circuit at Johannesburg when the application 
was heard, and therefore was not able to be present. The applica- 
tion was heard on the 1st of December, when judgment was 
reserved. As I have already stated, Mr. Kleyn appeared for the 
State, while, at the request of the Chief Justice and the other 
Judges, Mr. F. Krause was appointed coimsel for Snuif, and 
argued the point in question for him, and asked for the immediate 
release of the condemned person. 

Mr. Kleyn in his argument relied strongly on sect. 77 of the 
Grondwet, where it is provided that the President shall cause the 
oath to be administered. An oath, he argued, is nothing more 
than the solemn assumption of his ofBce by the official sworn in. 
Sect. 77 speaks of a competent official. The State Secretary must 
be regarded as being such in the view of the Grovernment. A 
Judge is just as much an official as any other official ; the oath, in 
sect. 124 of the Grrondwet, speaks of position and office, and so 
also sect. 57 of the Grrondwet speaks of all public officials, and 
makes only one exception, " for those who are entrusted with the 
exercise of the judicial powers." If it be said that the Judges 
have replaced the Landdrost and Heemraden, then it may be 
that sect. 124 regulates the administration of the oath to them. 
It is true that sect. 77 recognises exceptions in sect. 105 and 
sect. 124 of the Grrondwet ; but the very fact that these exceptions 
are made clearly shows that the Legislature recognised the possi- 
bility and advisability of exceptions to sect. 77 ; and, as it has 
made no such exception for Judges, it must be taken to intend that 
they should fall under the provision of sect. 77. 

Mr. Krause, in his carefully-reasoned argument, relied on the 
principle clearly laid down in the Grondwet — namely, that of the 
trias poKtica. The Sovereignty is vested in the People, and the 
People, desiring to keep the three political Powers clearly distinct 
— an intention clearly expressed in the Grondwet — assigns certain 
duties, on that understanding, to its chief official, the State Pre- 
sident. Sect. 77 must be carried out by the President in the spirit 
of the whole law — namely, the keeping distinct of the three 
political Powers. If the contention that the word causes gives the 
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1895 State President the power of delegation is correct, tlien he must 
siroiF exercise this power of delegation in the spirit of the Grondwet, and 
^- keep the three political Powers in the State clearly distinct. 

Ameshoff,C.J. Neither in the Grrondwet, nor in any other law, is it provided 

that the State Secretary shall be the chief official after the State 

President, and it cannot therefore be admitted that he is ; but even 
admitting, for the sake of argument, that he is, then, Mr. Krause 
argues, he can only be such as an administrative official, and not as 
a judicial official, for that would be in direct conflict with the will 
of the People, which desires that the civil administration shall be 
kept distinct from the judiciary. If, therefore, the President is 
able to delegate, he can do so only to a judicial officer superior in 
rank to the newly-appointed one, and therefore in the present case 
to the Chief Justice only, or, in his absence, to the senior Puisne 
Judge present. However, the word " doet " in sect. 77 can never 
have the meaning which is attempted to be given to it. The rule, 
delegatus non jwtest delegare, must be applied also to this section, 
and therefore the word can have no other meaning than its natural 
meaning, as will be seen on a moment's reflection. It must be 
remembered that it is not the State President himself who takes 
the oath ; nay, the official takes the oath at the hands of the Pre- 
sident. In other words, the President causes — -i.e., gives an oppor- 
tunity to^the official to take the oath, for without this taking of the 
oath the official cannot enter upon his duties. It is no argument 
that sect. 77, when so interpreted, becomes unworkable, as it would 
then be the duty of the President to administer the oath to every 
official. The Grondwet always recognises some exceptions ; and so 
also does, for instance, sect. 17 of Law 7 of 1894. Another proof that 
the Sovereign People desires to keep the judicial power distinct 
from the executive is derived from the wording of sect. 1 of Law 1 
of 1888. By that law several changes were made in connection 
with the constitution of the High Court of Justice, and the power 
to introduce such changes is given to the State President only, and 
not, as is the custom in other laws, to the State President and the 
Executive Council. The said section reads : "In case the State 
President, with advice of the Executive Council, may so ordain," 
and not " with advice and consent of the Executive Council." 

But even if all these arguments are found to be fallacious, the 
applicant would still be entitled to release, « facie the appointment 
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itself, for there is no mention therein that the State Secretary was 1895 
acting by direction of the President. Snotp 

I have purposely in my judgment recapitulated the arguments 
as fully as possible, because in this very important case the Court 
might be regarded, more or less, as giving a judgment on a case 
affecting itself. When, however, both the learned arguments are 
weighed, and the laws which have been cited are examined, there 
can be no doubt as to which of the two views is the correct one. 
In order to come to a correct opinion, we must fii'st form a proper 
conception of what a Judge is. 

Mr. Krause has argued that the title of the chapter in the 
Grondwet which deals with the judiciary has been taken over from 
the Netherlands Grondwet of 1840. I doubt, however, if that is 
correct. The title of the fifth chapter of the Netherlands Grondwet 
is " Of Justice." In Hubrecht's edition of the various Netherland 
Grondwets, I find a note that in Van Hogendorp's sketch the title 
given to the chapter was " Of the Judicial Power." The Grondwets 
of 1814 (framed in 1813), of 1840, and of 1848 had the title " Of 
Justice " ; the first part containing general provisions and the second 
part dealing with the High Court and the Colleges of Justice. In 
1847 this was changed, and the second part received the title " Of 
the Judicial Power." But be this as it may, it is certain that there 
is a distinction between the Judicial Power and the Administration 
of Justice as used in the title to this portion of the Grondwet, 
and in sect. 115. 

Professor Yan Boneval Faure says in his work, Het Nether- 
landsch Burgerlyke Procesrecht, Vol. I., p. (57 : " The Judicial 
Power consists of Persons, regarded as forming one Body, who, 
under the Grondwet, are entrusted by the State with the adminis- 
tration of justice." " Entrusted by the State " because the 
administration of justice proceeds from the State itself. It is the 
function of the State to see that everyone is protected in what are 
his rights as against others ; and justice must be administered 
under the authority of the State, to which all owe obedience. The 
persons who form the Judicial Power are, in the first place, those 
who administer justice by deciding lawsuits. Administration of 
justice, regarded by itself, refers only to the decision of lawsuits ; 
but decision presupposes also cognizance and inquiry, and these 
likewise are included under the term " administration of justice." 
Where this decision of lawsuits, however, is entrusted to a Power, 
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1895 it iniist also have sanction. The administration of justice by the 

Snuip Judicial Power also includes the giving of binding decisions, the 

The State execution of which is ensured. The administration of justice is 

always accompanied by a decree, or legal compulsion by a 

command. 

It appears from this recital that our Grondwet might have been 
content with simply laying down the principle that there should 
be a Judicial Power, leaving the constitution thereof to special laws. 
The framers of our Grondwet did not, however, think this sufficient. 
In the same way, the framers of the Netherlands Grondwet founded 
the existence of the High Court of the Netherlands on the 
Grondwet. Even the Grondwet of 1814, in sect. 101, provides, as 
one of the guarantees for the invaluable privileges of civil freedom 
and personal safety, that the Judicial Power shall be exercised 
only by tribunals appointed by or under the Grondwet. It is not 
necessary to inquire whether the framers of our Grondwet were 
moved by the same iutention. It is certain, however, that they 
founded the existence of the various legal tribunals on the Grondwet ; 
and, more than that, they gave a direct mandate to' that effect, 
proceeding from the People, and expressed in the words : " The 
People entrusts the administration of justice to," &c. &c. 

It is not necessary for me, having got to this point, to enter upon 
an historical inquiry into the origin of the Grondwet. That has 
already been done — better, perhaps, than I could do it — by the late 
Judge Jorissen. I shall merely cite the following extract from his 
judgment in Boms v. Bok, N. 0., in which he states : — " The 
Grondwet, therefore, was not created by the Yolksraad. That 
being so, I come to the conclusion that the Judicial Power of the 
Eepublic emanates from the people itself, by virtue of its 
sovereignty, and is not founded on a cession, communication, or 
delegation made by one political Power to another." Here, then, 
one Power is not subordinate to the other, nor has the one a 
different origin from the other ; they all spring from the same 
source, for the administration of justice is entrusted to the Judicial 
Power by the same law by which the Executive Power is 
entrusted to the President, and the Legislative Power to the 
Yolksraad. When, therefore, by the will of the people, the persons 
entrusted with the administration of justice are placed in such an 
exalted position, we must inquire further as to what guarantees 
are provided for the proper execution of their duty. 
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The importance of the guarantees desired by the people increases 1895 
in proportion to the importance of the office. When, therefore, I SNyn? 
have proved the importance of the Judicial Power, I have also proved "• 

the importance of the guarantees. These guarantees are, according 

to sect. 115, a fitting rank and an appointment for life. As ^ " ° ' ' ' 
these points do not at present form the subject for inquiry, 
I shall leave them there, and shall discuss the guarantees laid 
down in sects. 57, 68 and 77 of the Grondwet. 

Sect. 57 provides that the State President shall be the head 
official — that all civil servants shall be subordinate to him; but 
that those who are vested with the exercise of Judicial Power shall 
be free and independent in the exercise of such power. 

Sect. 68 gives the President the right to appoiat all officials. 
Sect. 77 deals with the question of the oath of office. 
"With reference to sect. 57, 1 have to remark that that section 
very properly provides that one of the officials of the Republic 
shall be the Head, and it goes without saying that the President 
must be that official. During the argument it was contended that 
the Judges (I shall not refer to the other judicial offices) are 
not officials. I cannot share that view ; the Judges are officials.' 
Sect. 57 is clear on this point, for it at once makes an exception in 
favour of those who are charged with the exercise of judicial power. 
Therefore the effect of sect, 57 is to draw a distinction between 
administrative and judicial officials. What, then, is the meaning 
of that section ? It must be observed that our Grondwet does not 
provide how justice shall be administered, nor in whose name. It 
is an occasional practice among the Judges to dehver judgment in 
the name and on behalf of the people of the South African 
Republic. If justice is administered in the name of any one, then, 
as I have already shown, this cannot be done otherwise than " in 
the name of the people." The Rules of Court also lay this down; 
and so, too, all criminal indictments are presented in the name of 
the State. As, however, the Grondwet is silent on this point this 
practice cannot be regarded as binding on the Judges. 

In constitutionally-governed countries judgment is delivered in 
the name of the King. There is a difference of opioion with regard 
to the significance of such provision. Some writers think that it 
involves the principle that the King, as Head of the State, is also the 
Head of the Judicial Power. Thus, Thorbeoke says that the King- 
is the Head of the Administrative Power, and therefore also — but in 



The State. 
Ameslioflf.C.J. 



304 DPFICIAL REPORTS OF THE HIGH COTTRT 

1895 a difierent sense from that relating to other hranches of the State 
Sotip Government — the Head of the Judicial Power. Professor Tellegen, 
in his practical dissertation on the question, " What are the indis- 
pensable provisions in the Grrondwet which deal with Justice ? " 
which is to be found in the proceedings of the Netherlands Law 
Society for the year 1883, makes the following comment on the 
above extract from Thorbeoke : — " It must, therefore, be notified in 
some other way that the King has no control over the Judicial 
Power. But what sort of Head is he who is without power and 
influence ? Or does it mean that the King appoints the members 
of the Judicial Power ? " 

Now, the 57th section of our Grrondwet cannot mean that, for the 
68th section expressly confers upon the State President the right of 
appointing all officials. In my opinion, the meaning of the section 
is this : that the will of the people is that the State President, while 
not able to interfere with the administration of justice, still remains 
the Head of the personnel of the Judges. If this conclusion is 
correct, then sect. 57 guarantees to the people the independent 
administration of justice by a power which even the President, in 
his high position, will acknowledge. This is, therefore, in the 
words of Berenger (de la Justice Criminelle de Prance, cited by 
Yan Saurbeck, Eechterlyke Macht II., p. 42), " Tin de ces ades defoi 
qui doit demeurer environne d'une image et qu^on ne saurait placer trap 
haut." But sect. 57, when so interpreted, also shows very clearly 
how close is the bond between the State President and the Judges 
of the Republic : how no one can stand between them. 

And now I come to the cardinal point — to sect. 77. . I shall not 
linger over the obscure drafting, which runs : " Himself reads over 
and states their instructions to them." I have little difficulty in 
arriving at a conclusion with regard to this section. It lays, down 
the principle that every Government official must take an oath. 
The question, discussed during the argument, as to what the 
meaning of this oath is, has, in my opinion, no bearing on the 
point. The Grondwet provides that every official shall be sworn 
in. This is obligatory and miist be duly observed. Therefore no 
oath, no official ; and the oath must be a proper oath — that is, an 
oath administered by the competent authority. The only question 
is, How is the oath to be administered ? The official must take an 
oath, and the President must fm'nish him with an opportunity of 
taking it. Faithful to the provision of sect. 77, he administers the 
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Oath to each official, allows or causes him to take the oath. The 1895 
only question is : Can the President delegate this Power ? It was g^^ 
pointed out during the argument that the section recognises excep- ^■ 

tions. The Grrondwet sets out the form of oath for several of the 

high officials. Jure eonstituto, I regard it as an omission that no ''^™^^^°^' '^^ 

form of oath for the Judges is given in the Grondwet. Jure consti- 

tuendo, I should have thought it better to have omitted from the 

Grondwet all the forms of oath except that of the State President. 

It was contended by both parties during the argument that sect. 125 

gives the form of oath for the Judges. I do not think that is so, 

for when the Judicial Power was transferred from the Court of Land- 

drosts and Heemraden to a High Court of Justice the landdrosts 

still remained judicial officials. To rely on the form of that oath 

is therefore, in my opinion, a mistake. The only question which 

still remains is, whether the State President can or cannot delegate 

the duty to administer the oath ? 

It has been said that if the President has not, in this instance, 
the power of delegation the section will be unworkable. The State 
President, it is said, cannot administer the oath to every black 
constable. My reply is that the question now before the Court is, 
not whether a black constable has been duly sworn, but whether a 
Judge (even if it be an Acting Judge) has been duly sworn? 
Whether sect. 77 is or is not workable has nothing to do with the 
question. The question is, whether that section is applicable to the 
swearing in of Mr. Esser, and, if so, whether it has been duly 
applied ? 

Although I would be inclined, upon the whole, to accept Mr. 
Krause's argument, especially the contention that if there is a right 
to delegate it cannot be exercised indiscriminately, but must be 
exercised with due observance of the division of the State Powers, 
yet I think his argument is weak when he maintains that sect. 77 
of the Gi'ondwet is workable because the local laws recognise an 
exception to it. As I have already remarked, however, that in no 
way affects the case. I have, ia working out my judgment, 
taken up a higher standpoint than the mere interpretation of 
ambiguous words. I have followed Mr. Krause where he asked 
the Court to inquire into the spirit of the Grondwet. The State 
President may or may not have the power of delegation under 
sect. 77; but, in my opinion, that is of no consequence. In the 
first place, the administration of the oath to officials is entrusted to 
o.Ii X 
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the State President. I have shown the high position given hy 
the Grondwet to the Judicial Power. As I have given a wide 
interpretation to the spirit and meaning of sect. 57, I have come 
to the conclusion that it is the constitutional right and duty of the 
President personally to administer the oath to the Judges — a duty 
which he will not avoid except in very exceptional circumstances. 
Thus, Mr. A. A. de Pinto (Eeports and Proceedings of the Academy 
of Science, Vol. YIII., p. 333) says: "Where the Grondwet 
entrusts to any Power ia the State certaia rights, duties or powers, 
it does so in the public interest in order to serve that interest, and 
for no other reason. Therefore there can he no alienation of the 
free disposition of such rights, duties and powers, nor any delega- 
tion of the exercising of them to third parties. The King cannot 
delegate the exercise of his constitutional rights to the Legislature, 
or to the States General, or to any one else." See also Locke, on 
Civil Government, Yol. IV. It is therefore not necessary to con- 
sider the further argument of Mr. Krause as to whether the 
applicant is entitled to his release ex facie the document. 

I am therefore of opinion that the administering of the oath was 
informal, and that consequently no judicial functions could he 
exercised, and therefore the proceedings and the conviction are null 
and void. 



JoEissEN, J., concurred with hoth judgments. 



MoRicE, J., stated that he concurred with his brother Judges on 
the point that Dr. Leyds was not competent to administer the oath 
to Judges, but that he did not agree with them that it followed that 
the sentences pronounced by Mr. Esser were void. 
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THE STATE v. HUETER. coram.- 

KOTZE, O.J. 



THE 30th EULE OF COUET. 



1895 



Leave granted, under Rule 30 of the Rules of Court, to the State Attorney to 

summon a Judge of the High Court as witness for the State in a criminal ^"^ September, 
action. 

-Luxbury, for the State Attorney, asked leave under the 30th 
Eule of Ooiirt to summon Mr. Justice H. A. Ameshoff, one of the 
Judges of the High Court, as witness in the case The States. Anna 
Carolina Snrter, who was charged with the crime of perjury 
committed in a statement under oath made in a dirorce action 
instituted by her against her husband, Thomas Ignatius Hurter, 
and heard before Judge Ameshoff in the Circuit Court at Klerks- 
dorp on the 19th of March, 1895. 

Leave was granted to summon Judge Ameshoff, as prayed, on 
the understanding that the case should be referred to the next 
criminal sessions of the High Court at Pretoria. 

Attorney for tlie State : C. Uechermann, sen. 



OAELIS Coram : 

„ KOTZE, C.J. 



THE MINING COMMISSIONER OF KLERKSDORP. 



[in eamerd). 



1895 



GOLD LAW 8 OF 1889, SECT. 28— POWEE OF MINING OOMMIS- 27 November. 
SIONEE— HOW FAE LIMITED. 

A Rule nisi calling upon the Mining Commissioner of Klerhsdorp to show cause 
why he should not he ordered to issue licences for certain claims, situated 
on the proclaimed town lands of Klerhsdorp, to the applicant on payment of 
the licence moneys, confirmed hy the Court on the ground that the Mining 
Commissioner had no power, under sect. 28 o/ the Gold Law, to reserve certain 
portion of the said proclaimed town lands for stands in anticipation of the 
probable extension of Klerhsdorp, — NicoUs v. Dr. W. J. Leyds, N. 0., 
followed. 

This was an application for confirmation of a rule nisi granted by 
the Chief Justice, in the Circuit Court at Klerksdorp, on the 9th of 

x2 
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1895 October, 1895, and calliBg upon the Mining Commissioner of 

CiELia Klerksdorp to show cause why he should not be ordered to issue to 

"■ the applicant licences for certain 398 claims, situated on the pro- 

ComossioNEE claimed town lands of Klerksdorp, against payment of the licence 

KlebkLobp. moneys. 

The facts, as set out in the applicant's petition and the other 

documents, were shortly as follows : The town lands of Klerksdorp 
were proclaimed as a public gold diggings on the 5th of June, 
1888, notice of which appeared in the Staats-Coiirant of the 20th 
of June, 1888. The appKcant pegged 398 claims on the proclaimed 
area. At the time of the pegging, the ground so pegged by him 
was open and free for pegging. The licence moneys on the claims 
were payable on the 20th of August, the 29th of August, and the 
5th of September, 1895. When on the said dates he tendered the 
licence moneys due for the claims, the Mining Commissioner refused 
to receive them. 

B. J. Kleynhaus replied, in an affidavit, to the above allegations 
of the applicant : That he was Mining Commissioner of the Klerks- 
dorp Goldfields in 1889. Certain ground on the east and south of 
the town was reserved by him for stands by virtue of the powers 
granted him by sect. 28 of the Gold Law, as he was of opinion that 
this was necessary in view of the probable extension of Klerksdorp. 
Claims were pegged in 1889 on the ground reserved by him, but 
he, acting on instructions received from the Government, refused to 
renew the licences for those claims. 

Wessels (with him Duxbury), for applicant. 

Curlewis, for respondent. 

KoTZB, C. J., held that the principle laid down in Nicolls v. 
Dr. Leyds, N. 0., was applicable to the facts set out in this application, 
and confirmed the rule nisi. 

Attorneys for applicant : Booth and Wessels. 
Attorney for respondent : O. Uechermann, sen. 
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NICOLLS 



DE. LETDS, N. 0. 



GOLD LAW 18 OF 1892, SECT. 28— POWEES OF MINING 
COMMISSIONER— HOW FAE LIMITED. 

Held, that the Mining Commissioner of Johanneslurg did not possess the right, 
under sect. 28 of the Gold Law, to refuse to issue licences for the pegging of 
claims on a portion of the proclaimed area over which he had jurisdiction 
on the plea that he had reserved the said portion for stands with a view to 
the prohable extension of Johannesharg. 

This was an action for an order compelling Johannes Lodovicus 
van der Merwe, the Mining Commissioner of Johanneshurg, to 
issue provisional prospecting licences to the plaintiff for the peg- 
ging of claims on the farm E-andtjeslaagte in the district of 
Heidelherg. 

The facts set forth in the plea were shortly as follows : The farm 
Eandtjeslaagte, in the district of Heidelberg, the property of the 
Government, was proclaimed as a public gold diggings on the 4th 
of October, 1886, and was a proclaimed goldfield on the 15th of 
March, 1893. The plaintiff applied on the 15th of March, 1893, 
to the Mining Commissioner for the issue to him of 70 provisional 
prospecting licences on certain portion of Eandtjeslaagte which 
had already been surveyed by him for the purpose of pegging them 
as claims. Notwithstanding that the plaintiff had complied with 
the provisions of sect. 61 (e) of the Grold Law (18 of 1892), the 
Mining Commissioner refused to issue the licences applied for by 
him. The plaintiff therefore prayed that the Court would grant 
an order compelling the Mining Commissioner to issue to the 
plaintiff 70 provisional prospecting licences for the pegging of 
claims on that portion of Eandtjeslaagte surveyed by him, and 
situated as shown on the diagram annexed to the plaintiff's sum- 
mons. 

The defendant N. 0. pleaded to the plaintiff's summons as 
follows : — 

(1) That as the Grovernment had the power under the Gold Law 
to decide on what parts of a proclaimed goldfields no 
digging should take place, it had the right to reserve stands 
for building sites. 



Coram : 
KOTZE, C.J. 
deKOETE.J. 
AMESHOFF, J. 

1893 
13 Jul}/. 
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1893 (2) That the Grovemment had reserved the ground mentioned 

NicoLLs ^^ ^^® summons for stands, and consequently the Mining 

«>■ Commissioner was entitled to refuse to issue licences on such 

isf.o. ' ground to the plaintiff. 

Evidence was given on hehalf of the plaintiff to show that there 

were no streets nor even houses on the area surveyed by plaintiff, 
nor any signs whatever to show that the ground in question had 
been reserved as stands. 

For the defence the Mining Commissioner stated : He refused to 
issue licences to the plaintiff because the area on which the plaintiff 
wished to peg had been reserved by him for stands under sect. 28 
of the Grold Law of 1892. There were streets and houses in the 
immediate vicinity, and the old Pretoria road passed over it. He 
had not received iustructions from the Government to refuse to 
issue licences for claims upon that ground. He had reserved the 
ground as stands for building sites and other purposes, in view of 
the probable extension of Johannesburg. He intei-preted sect. 28 
as giving him the power to reserve open ground for that purpose. 

SoUard (with him Coster), for defendant: Sect. 28 of the Grqld 
Law gives the Mining Commissioner the power to fix the places on 
a proclaimed area where no digging is to take place ; and this 
includes the right to reserve stands where it appears to be in the . 
interests of the public to do so. The Mining Commissioner was 
therefore right in refiising to issue Hcenoes for claims on ground 
which had already been reserved for stands. 

Wessels (with him Leonard, J. W.) : The Mining Commissioner 
has given too wide an interpretation to sect. 28 of the Gold Law. 
That law gives the Mining Comniissioner certain powers, but the 
nature and the extent thereof are limited to the cases mentioned in 
the section and cases ejusdem generis. If this limitation is not 
made, the Mining Commissioner will have the right^ to close any 
proclaimed area, which would be contrary to the express provisions 
of the Gold Law. If he can close 50 morgen of a proclaimed area, 
he can also close 5,000 morgen. 

KoTZE, C. J., after having stated the facts, said: There is no 
doubt that the ground in question is open ground, and that any 
person who has complied with the provisions of sect. 61 (c) of the 
Gold Law has the right to peg a claim thereon. The Mining 
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Commissioner refused to issue the necessary licences to the plaintiff 1893 
because, as lie stated, the ground -on which the plaintiff wished to nicolls 
peg had been reserved by him as stands ia view of the probable «"■ 

extension of Johannesburg. In order to establish his right to do jsr.o. ' 
so, the Mining Commissioner relies on sect. 28 of the Gold Law, ■^^^.'^q j 
but that section gives him no such unlimited power. He must — ^ 
exercise the powers given him by the Gold Law in conformity with 
the provisions of that law. Under sect. 28 he has the power to 
reserve such ground as may appear necessary for roads or paths 
fi'om the claims to the batteries, and also places suitable for water 
rights and for similar purposes. To make provision for the prob- 
able extension of Johannesburg can hardly be said to be included 
in the purposes mentioned in the section by virtue of which the 
Mining Commissioner is competent to fix the places where no 
digging can be done, or in cases similar to those mentioned. If 
the view taken by the Mining Commissioner is correct, then he 
could close still larger portions of a proclaimed area, and, having 
obtained the approval of the Government, he would be able to 
defeat the spirit and express provisions of the Gold Law, which 
provides under what circumstances and in what manner a proclaimed 
area can be closed. The probable extension of Johannesburg was 
therefore not a reason which entitled the Mining Commissioner to 
refuse to issue licences to the plaintiff. Were this otherwise, it 
would be impossible to place a limit to the extent of the proclaimed 
area which the Mining Commissioner might reserve for that pur- 
pose. One Mining Commissioner might be of opinion that 50 
morgen are sufficient, while another Mining Commissioner might 
not be satisfied with less than 5,000 morgen. The Mining Coin- 
missioner has acted in good faith, though wrongly, in refusing 
to issue the licences to the plaintiff. As, however, Mr. Wessels 
has waived the claim so far as it refers to the ground pegged to the 
south of the line stretching from Ockerse Street to the line of the 
farm Doornfontein on the east, the Mining Commissioner is ordered 
to issue licences to the plaintiff for the groimd to the noi-th of the 
line from Ockerse Street as aforesaid. The plaintiff is entitled to 
the costs. 

De Korte and Ameshoff, JJ., concurred. 

Attorney for plaintiff : E. SchoUz. 
Attorney for defendant : 0. Ueclcermann, sen. 
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ADMISSION. Attorney— Advocate. PAGE 
Under sect. 4 of the 75th Eule of Court, an advocate may be 
admitted as an attorney ; but he must pass an examination as a 
conveyancer and notary before he can be admitted to practise as 
such. Ex parte 0. H. Mullins Ill 

Foreign Attorney — Notary. 

An English solicitor who has been admitted here after passing the 
entrance examination as an attorney may also be admitted as a 
notary under the 75th Rule of Court after passing an entrance 
examination. Ex parte A. Morice 264 

ADVOCATE. Admission— Rule of Court No. 75. 

The applicant, intending to apply for admission as an advocate, 
published notice in the Staats Courant that he would make the 
application. After the notice had been published for the neces- 
sary time, but before the appUoation was filed, the Eule of Court 
for the admission of foreign advocates was amended. Held, that 
the application feU under the Eule of Court as amended. Ex 
parte WicherlinJc 167 

Misconduct. 

An agreement between an advocate and Ms client, by which the 
advocate is to receive a portion of what his client may recover, 
if successful, but is to receive nothing ia case his client is unsuc- 
cessful, is not in keeping vrith the duties and dignity of the status 
of an advocate. The Court, in considering the conduct of an 
advocate, is not bound to accept the finding of the jury in a criminal 
action brought against the advocate, but will not go against the 
finding of the jury unless the evidence very clearly shows it to be 
a wrong finding. State Attorney y. L. 214 

AGENT. Commission. 

0. and 0. gave K. and P. instructions to sell a stand, and pro- 
mised them 5 per cent, commission if they sold it for 2,300?. 
K. and P. introduced N. to C. and C, who then treated with N. 
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PAGE 
direct, and eventually sold tlie stand to him for 2,260?. K. and P. 
then claimed their commission of 5 per cent, on the 2,250?., 
waiving 121. 10s. so as to bring the amount within the jurisdic- 
tion of the lower Court. That Court held that E. and P. 
were not entitled to the 5 per cent., as the stand had not been sold 
for 2,300?., but were entitled to a quantum meruit, and gave 
judgment in their favour for 12?. 10s. Held, on appeal, that, the 
sale having been brought about through K. and P., the lower 
Court should have allowed the full commission. Gordell and 
CooJce V. Kershaw and Priest 185 

AGrENT. Power of Attorney — Security. 

v., a member of a firm of attorneys, on leaving for a trip to 
England, signed a power of attorney in favour of his partner U., 
authorizing such partner to sign guarantees in his name and on 
his behalf. L., a clerk in the oflSce, qualified as an attorney, 
and being desirous of being admitted to practise, asked the 
partner to sign the necessary surety bond for his good behavioxir. 
U. signed a surety bond in the name of the firm. L. acted as an 
attorney in a case in which his client recovered judgment. L. 
collected the amount of the judgment, but failed to account for 
the same. The firm was sued upon their surety bond for the 
amount of the judgment. V. set up the special defence that he was 
not liable, as the bond was not a bond signed for the purposes of 
the firm's business. Held, that the power of attorney was wide 
enough to cover the signing of the bond. Oestreich v. Ve Villiers 
and Veckermann .......... 192 

APPEAL. Putting in of new documents — Diagram. 

A diagram, which had not been put in in the Court below, was 
allowed to be put in during the hearing of the appeal, as it served 
merely to show clearly the position of the locality in dispute. 
Pretorius v.Pretorius and Berg . . . . . . .156 

AHEEST. Btde of Court 1, sub-sect. 14. 

A person against whom an order for civil imprisonment has been 
obtained cannot be arrested under the 14th sub-sect, of the 7th 
Eule of Court. Hadjee Cassim Hadjee Josiep v. Natal Banh . 84 

ATTACHMENT. Neglect— Messenger's Liability. 

The messenger of the Court of Landdrost attached certain things, 
among them a cart, under a writ of execution. The debtor 
informed the messenger that the cart was the property of a third 
person and could not be attached. The cart was then left in the 
debtor's possession. The creditor showed the messenger a letter 
from the reputed owner of the cart, in which he stated that, so 
far as he was concerned, the cart might be attached and sold. 
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The creditor then asked the messenger to attach the. cart and take 
it to his store. Shortly afterwards the messenger found the cart 
in the street, in charge of the debtor's servant. He attached the 
cart, and was on his way to the creditor's store with it, when 
he changed his mind and left it in the street in the charge of the 
debtor's servant. The cart then disappeared, and was subse- 
quently sold at Johannesburg by the debtor. Held, in an action 
by the creditor for damages, that the messenger was liable. 
Skeen v. Coetzee 32 



BILL OF COSTS. Taxation— Review— Notice— Laiu W of l%^2, sect. b\. 

A. recovered judgment and costs in the Landdrost's Court against 

B. According to custom. A., without giving B. notice, had 
his bill of costs taxed by the clerk of the Court. B. brought the 
taxation into review before the Landdrost. A. had no notice of 
the review. Held, that A. was entitled to notice of review 
although he had not given notice of the original taxation. De 
Waal V. Orohler 39 

BEIBEEY. Officials— Sect. 3 of Law 10 of IWi—Orondivet. 

The accused was indicted under sub-sect. 1 of sect. 3 of Law 10 
of 1894, for attempting to bribe an official, and was found guilty, 
and sentenced. It transpired that the official was a detective, 
who had been sworn in and appointed by the chief detective on 
the authority of the State Attorney, but had not taken the oath 
of allegiance. The point whether such an official was an official 
within the meaning of the law was reserved. Held, that aU 
officials must be sworn in by the President under the 79th and 80th 
sections of the Grondwet ; and, further, that the person attempted 
to be bribed did not fall under the definition of official in Law 10 of 
1894. The conviction was therefore quashed. State v. Harrison . 246 

BROKER. Commission — No sale. 

C. instructed L. to find a purchaser for certain thirty-two claims, 
and gave him* the following document: — "I, the undersigned, 
promise to pay to Mr. H. Lumsden, on behaLE of myseK and 
partners, a commission of *7-^- per cent, on the purchase price of 
claims and ground on the farm Rietfontein, in the event of 
H. Lumsden efleoting sale of same with his principals.'' L. found 
a purchaser at 5,000Z., but the sale did not go through, as 0. had 
given B. a prior option to seU the claims, and B. found a pur- 
chaser at 4,250Z., to whom the claims were eventually sold. L. 
claimed 7^ per cent, on 4,250Z. as reward for his services. Held, 
that L. was entitled to 7J per cent, on o,000Z., but as he had only 
claimed commission on 4,2oOZ. the Court gave judgment for that 
amount. Lumsden v. Olarh 207 
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CAEEIEES. Injury to passenger — Onus. PAGE 
In a case where a passenger travelling by passenger cart was 
injured in an accident caused by the breaking of an axle, 
Held, that the onus of proving that the accident was not due to 
the negligence of the owners of the cart. Walker v. Beeby and 
Sivari 146 

CHAMPEETT. Gambling in Laiusuits. 

A certain Baker pegged certain three claims on the farm Turf- 
fontein. He sold to De Villiers, who paid licences for some 
time, when the Mining Commissioner suddenly refused to renew 
them. Some time after De Villiers sold to Green, the plaintiff. 
De Villiers refused to guarantee transfer, but undertook to render 
him assistance in any action he might bring for renewal of licences. 
If Green succeeded in the action De Villiers was to receive 3,000?., 
but if Green was unsuccessful De Villiers was to obtain nothing. 
Held, the contract was champertous. Oreen v. De Villiers, Dr. 
Leyds, and the Band Exploring Syndicate ..... 289 

COMPAJSTT. Allotment— Shareholder. 

M. applied for 1,500 shares in a company and sent a portion of 
the purchase-price with the letter. He received intimation that 
the shares had been allotted to him, and he was requested to send 
the balance of the purchase-price. He paid the balance but did 
not receive the shares. He sat still until the company was 
placed under liquidation, when he wrote and asked for his shares. 
1,500 shares were sent him, but the scrip was not new scrip, 
having evidently been in circulation before, as there were endorse- 
ments on it. M. then applied to the Court for an order that new scrip 
should be issued to him, or that he should be placed on the list of 
creditors for the amount paid for the shares. Held, on appeal, that 
the tender of the scrip was a good tender, and that the fpetition 
should have been dismissed. Liq. of Oliphanfs Vlei G. M. Co. v. 
Marshall 48 

Sale of Property — Common Directors. 

The New Eietfontein Deep Level G. M. Co. was owner of 164 
claims. It was resolved at a general meeting of shareholders to 
sell these claims to the New Eietfontein Estate Gold Mines. 
S. B. Joel and H. E. Strange were directors of both the above- 
named companies, and voted in favoiu' of the' sale at the general 
meetings of both companies, but concealed the fact of their 
interests. Certain shareholders of the New Eietfontein Deep 
Level Co. applied to the Court to declare the resolution taken by 
the shareholders of that company void on the ground, inter alia, 
that the resolution had been carried by the votes of Joel and 
Strange, who had concealed their interest in the other company. Joel 
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and Strange together lield a controlling interest ia both, companies. 
neld, the Court could not upset the resolution unless fraud on 
the part of Joel and Strange was proved. In the absence of fraud 
the majority binds the minority. English and Devenish v. Li^. of 
New Bietfontein Deep Level Mining Co. 249 

COMPANY. Secretary — Agent— Liability. 

The Transvaal Board of ExeoTj.tors and Trust Co. advertised that 
it undertook, through its secretary, the administration of estates. 
The creditors of an estate elected " The Board of Executors " and 
another person as executors in the estate, and letters of admini- 
stration were issued to C. A. C, secretary of the Board of 
Executors and Trust Co., and the other person. Held, that the 
Board had held itself out as responsible for its secretary and was 
liable, as surety, for his maladministration. Henshall N.O. and 
Oreen N.O.Y. Hugo N.O. and Ilains N.0 2 

Shareholders — Meeting — Chairman, Powers of. 

At a special general meeting of shareholders of a company, 
convened for the purpose of considering an offer for the recon- 
struction of the company, the conditions of which were set out in 
the notice by which the meeting was convened, the chairman of 
the meeting laid before the shareholders for consideration an offer 
differing from that contained in the notice, at the same time 
announcing that this offer emanated from the parties who had 
made the offer set out in the notice. A shareholder present at the 
meetiug thereupon made a higher offer, framed in the same form 
as the one just mentioned, and asked the chairman to put it before 
the meeting, and that offer was accepted by the majority of share- 
holders. Held, by the Court on appeal, that the chairman had 
acted ultra vires in giving the one offer preference over the other. 
The appeal was dismissed. Cohen and Ehrlich v. The Witwaters- 

rand Q. M. Go 277 

Change of Name — Transfer Duty. 



The shareholders in the Oceana Transvaal Land Co., Ltd., changed 
the name of the company into the Oceana Co., Ltd. The company 
then ceded certaia mineral rights on 225 farms to the Oceana 
Minerals Co., but the Eegistrar of Deeds refused to pass transfer 
as these rights were stiU registered in the old name of the company. 
Held, that the transfer could be made direct from the name of the 
Oceana Transvaal Land Co., Ltd., to the Oceana Minerals Co. 

Ex parte E. L. Scholtz N.O 265 

Notice calling Meeting— New Proposal— Tentative Tender— 

Refusal of Chairman to put it to the Meeting. 
A meeting of a company was called to consider a certain tender to 
purchase the assets at 3, 100?. At the meeting a shareholder stated 
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that a better offer could be obtained, and that as evidence of lona 
fides be held a cheque for 3,500Z., initialled for one day from the 
intending tenderers. Tbe chairman refused to allow this tender 
to be put to the meeting, firstly, because it was not a definite 
tender, and, secondly, because no other tender than that referred to 
in the notice calling the meeting could be considered at that 
meeting. Held, on appeal, that the tender was not a definite 
tender. The second objection was not decided. Mosenthal t. Liq. 
Nooitgedacht Victoria G. M. Co 55 



COMPEOMISE. Settlement— Undue Preference. 

L. compromised with his creditors by agreeing to hand four 
promissory notes signed by L. & J. to Q-. M. & Oo. in trust for 
the said creditors. Another creditor then obtained judgment 
against L., and upon an ex parte application obtained a rule nisi, 
against G. M. & Co. to show cause why he should not hand over 
one of the said notes to the messenger of the Court for execution. 
Upon return day the creditors in whose favour the said compromise 
had been made appeared to oppose the confirmation of the rule, 
which, however, was duly confirmed. Held, on appeal, that the 
rule was wrongly confirmed, as the dominium in the notes was no 
longer in L. but in G. M. & Oo. in trust for the creditors. The 
only way to have the compromise set aside was by having L. 
declared insolvent and then attacking the compromise as an 
undue preference. Gordon, Mitchell & Co, v. Goldschmidt , . 183 

Validity of Law — Powers of a Judge. 

When a law has been duly passed by the Legislature, a Judge 
has no power to inquire into the intrinsic merit of the law, but 
must give effect to the clear intention of the Legislature. Hess 
V. State 112 

The Grondwet is not a pact between the Sovereign and the 
people, but is a declaration by the Sovereign people, which serves 
as the foundation for the building up of the State. Ibid. . .112 

A Judge may inquire into a law to ascertain whether it has been 
passed with the formalities required by the Grondwet. Ibid., 
per Kotz6, C. J 112 

But a Judge may not inquire whether the law was of such an 
urgent nature as to justify its adoption without the usual three 
months' preliminary publication. The decision of the Volksraad 
on the question of urgency is final. Thid., per Kotze, C' J., 
Ameshoff and Jorissen, JJ . . 112 
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CONTEAOT. Interpretation of—" Building." page 

A contract was entered into ty -which. A. leased to B. a certain 
waE for the purpose of posting advertisements. One of the terms 
of the lease was that "in case of the wall beiag ohstruoted in any- 
way hy any bnUding hereafter erected, it is optional for either 
party to cancel the lease." Held, the word " building" included 
a wooden structure by which the -view of the face of the waU was 
obstructed. Lewkowitz v. Bellingham & Co. . . . .36 

Interpretation — Mineral — Glay. 

A lease gave the lessee the right to prospect and dig for minerals, 
precious stones and " delfstoffen." The lessee claimed under the 
lease to be entitled to use clay for the purpose of making bricks 
and pottery for sale. Held, that contracts must be interpreted 
according to the ordinary meaning of the words used ; that it was 
not customary in South Africa to regard clay as a mineral or 
precious stone or " deKstof " ; and that, therefore, the lessee was 
not entitled to use the clay for the purposes aforesaid. Donovan 
V. Turffontein Est. Co 218 

CONVEYANOEE. Admission. 

The entrance examination for attorneys, referred to in the Yoth 
Eule of Court, does not qualify the candidate to be admitted as a 
conveyancer. Ex parte G. C. Fitzpatrick 26 

COSTS. Rule nisi — Non-service — Appearance. 

Where a rule 7iisi has been granted against two persons, but in 
dra-wing the order of Court the Eegistrar omits the name of one 
of the respondents, who is not served -with the rule, but never- 
theless appears and opposes confirmation, the Court may order 
costs agaiust such respondent. Sacke v. Mitchell . . . .50 

CEIMINAIj law. Indictment — Customs Laiu. 

The accused was charged with contravention of sub-sect, (a) of 
sect. 1 of Law 4 of 1894, in ha-ying failed to pay import duty 
as required under sect. 3 of Law 4 of 1894. Sub-sect, (a) of 
sect. 1 exempts from import duty " all kinds of live stock -with 
the exception of oxen, cows, calves, sheep, goats and lambs, 
which are dutiable as cattle and stock under the last clause of 
sect. 3." On appeal the exception was taken that the charge 
should have been laid under sect. 3 and not under sub-sect, (a) 
of sect. 1, which creates no crime. Held, that although the 
indictment was loosely framed, the accused was not prejudiced, 
and the indictment was valid as the two sections shoidd be read 
together. Rileij v. The State 168 
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CEIMINAL LAW. Infanticide— Indidment. PAGE 

The crime of infanticide may be committed upon a foetus as 
well as npon a living child. -4. P. v. The State .... 103 

It may be committed by otber persons tlian the mother of the 
child. Ihid 103 

The description of the crime, " by means of unlawful and forcible 
removal of the /ffiius," is sufficient. Ihid. ..... 103 

■ liquor Laiu — Summons. 

Where a person is charged with selling liquor without a licence, 
the person to whom the liquor has been sold must be named in 
the summons. Moses v. The State ...... 131 

Bemission. See Landdrost. 



■ Summons. 

Where a person is charged with contravention of a section of a 
law, it is not necessary to mention in the summons the penalty, 
in oases where the penalty is provided in another section, and is 
only referred to in the section under which the person is charged. 
Hughes v. The State 130 

Sentence — No alternative of Imprisonment — Amendment on Appeal. 

Where accused was sentenced to a fine, with no alternative of 
imprisonment, the Court on appeal amended the' sentence by 
adding the alternative. Biley v. The State . . . . .168 

Theft — Oinner unlcnown — Eeview. 

A. was charged before the Landdrost of Johannesburg with the 
crime of theft, " in that he on the date and at the place aforesaid 
did unlawfully and against the will of the owner, and with intent 
to steal, alienate a piece of gold, the property or in lawful possession 
of a person to the Eiist Public Prosecutor of the Witwatersrand 
Goldfields unknown, &c. SeM, on appeal, that the indictment was 
good, and the Court below was wrong iu upsetting it. Held, per 
Kotze, C. J. : Whenever the State attorney desires from the Court 
a ruling which is calculated to be of service to the lower Courts 
in dealing with criminal cases, this Court ought to meet his 
request, and give a decision on the point. State v. Ambara . , 241 

CUSTOMS DUTY. Sect. 6 of Law 4 of lS9i— Intent. 

The accused went to Mafeking to fetch a wagon, and before he 
left he informed a police official that on his return he would briug 
a new wagon with him. When he arrived at Mafeking he found 
two carts, which he had not expected, awaiting him. He put 
these on the wagon and openly brought them into the country. 
He was met by a policeman, and was unable to show the certi- 
ficate required under sect. 6 of Law 4 of 1894. He was accused 
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PAGE 
of contravening sect. 6 of Law 4 of 1894, found guilty, and the 
two carts were confiscated and the accused fined five times their 
value. Held, on appeal, that the evidence disclosed no intent to 
evade the law. That sect. 6 is not an obligatory but an admi- 
nistrative provision. The Court, being satisfied that the accused 
intended to pay the duty on the carts within a week after his 
arrival, quashed the sentence. Wehrman v. The State . . .172 

DAMAGES. Measure of— Breach of Contract. 

B. agreed to deliver 200 tons of coke of the best quality to a com- 
pany during June and July, at 50s. a ton. B. also undertook, 
if the company at any time during June or July expressed a wish 
to that effect, to deliver 6,000 tons of the same quality in quan- 
tities of 50 tons a month. The company undertook, in case it 
did not take the extra 6,000 tons of coke, to pay B. 5001. in order 
to compensate him for the expense of erecting new ovens. The 
company exercised its option on the 6,000 tons, but B. failed to 
deliver. Held, that the measure of damages was the diSerence 
between 50s. a ton and the market price of coke at the time when 
the contract was entered into. Transvaal Silvers {Limited) v. 
Brayshaiu ........... 95 

See Innheeper. 

DEMAND. Non-compliance ivith — Costs. 

B. lent G. 14L 5s. upon a promissory note in which nothing was 
said about interest. G. offered to repay the money, but refused 
to pay the amount of interest which B. demanded. B. refused to 
accept payment, and placed the matter in the hands of an agent, 
who wrote G. a demand for payment of the said amount with 
costs of collection, within twenty hours, and threatened that, in 
default of payment, legal steps would be taken without further 
notice. G. took no notice of this demand. Summons was issued. 
G. appeared and tendered the amount due. The Landdrost ordered 
G. to pay the costs. Held, on appeal, that, as G. had taken no 
notice of the demand, it was his own fault that he had been sued, 
and therefore he must pay the costs. Qraiigp y. De Beer . .139 
DIVOEOE. Jurisdiction. 

The parties were married in the Cape Colony in 1887, and after 
some time came to this country. In June, 1894, the husband 
sent the wife to Kimberley. The wife heard nothing of her 
husband after August, 1894. She returned to this country in 
February, 1895, and ascertained that her husband had last been 
seen in Natal. In September, 1895, she applied for an order for 
restitution of conjugal rights. Held, the domicile of marriage 
■was the Cape Colony. The Court was not satisfied that the 
husband had acquired a domicile here. Although a wife may 
o.ii Y 



322 INDEX. 

PAGE 
choose domicile for tlie purpose of an action for restitution of 
conjugal rights, the Court must be satisfied that she has chosen 
such domicile. In the present case the Court was not satisfied, 
and refused to assume jurisdiction. AtJdnson y. Atkinson . . 212 

DIVOECE. Malicious Desertion — Final Order. 

Where a wife had deserted her husband, and the Court was 
satisfied that she would not comply with an order to make restitu- 
tion of conjugal rights, the Court granted the husband a divorce 
without the preliminary step of ordering restitution of conjugal 
rights. De VilMers y. De Villiers 259 

DOCTOE. Fees — Gompany — Employe. 

An employe of a company was injured in the course of his duties. 
A director who was present gave orders for a doctor to be called. 
A doctor came in, examined the employe, and gave orders that 
he should be removed to a hospital. The doctor continued to 
visit the employe at the hospital until he was discharged. The 
managing director of the company on the day of the accident 
assured the doctor that he need not worry about his fees, as he 
would be paid. The father of the . employe instituted action 
in his son's name against the company for damages, and recovered 
500Z. The doctor then sued the company for his fees. The com- 
pany denied liability, on the ground that the judgment for 500Z. 
was a full discharge of all further liability in connection with 
the accident. Held, that the company was liable for the fees. 
Argus Printing and Piiblishing Go. v. Van Nieherh . . ,40 

ELECTIONS. Lists of Voters— Sanitary Board Regulations. 

The Sanitary Board Eegulations required that during the month 
of November of each year the secretary of the board should 
cause a list to be framed, in alphabetical order, of all male 
persons qualified to vote for members of the board in each ward, 
giving each voter's full name, his Christian name, his' place of 
residence, and the nature of his qualification. The applicant 
objected to the lists on the following grounds : — (a) The secretary 
had taken the old lists and filled in additions instead of framing 
a new list ; (b) the lists did not give the voters' full names, but 
merely their initials ; (c) the lists did not specify the residences 
of the voters, but only the stands in respect to which they were 
entitled to vote ; (d) the lists did not mention the nature of the 
voters' qualifications. He prayed that the lists should be set aside 
and the elections stopped until proper lists were framed. Held, 
that objection (a) was bad, but that the other objections were 
good, and the prayer was granted. Rogers v. Sanitary Board of 
Johanneshurg 19 
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ESTATES. Distribution Account — Period of Inspection. page 

The terms of sect. 11 of the Orphan Ohamher Law (No. 12 of 
1870) are not so peremptory as to prescribe an action brought 
upon an objection to the liquidation and distribution account, 
which is accepted by the Master after the lapse of the sis weets 
during which the account is required to lie for inspection, provided 
such action is instituted within six months after the lodgment of 
such objection. Uys v. Malan ....... 285 

EXECUTION. Bale in— Master's Fees. 

Law 5 of 1881, by which the Master of the High Court is allowed 
1 per cent, on the proceeds of all sales in execution, is not repealed 
by Law 5 of 1883, by which the sheriff is allowed 2J per cent. ; 
but the 52nd Eule of Court provides that a charge of 2J per cent, 
must be paid to the Master on the proceeds of such sale, and that 
this amount must be divided equally between the Master and the 
sheriff. The Master cannot claim both this 2J per cent, under 
the Eule of Court and the 1 per cent, under Law 5 of 1881. 
National Bank v. Eand Goal Mining Go 142 

EXECTTTOE. Sale of Fixed Property. 

Leave to an executor to sell fixed property refused by the Court. 
Ex parte J. P. Hoffmann, N. 263 

EXTEADITION. Incomplete Papers— Detention. 

"When application is made by the Cape Colony for the extradition 
of a person, and the Landdrost has satisfied himself as to the 
identity of the person arrested, such person may be detained in 
custody pending the arrival of the completed papers. Goldberg v. 
The State 107 



FOEEIGN CONTEACT. Jurisdiction— Arrest. 

An arrest to found jurisdiction set aside when it was proved that 
the contract on which the claim, was foimded was entered into 
abroad and was to be executed abroad. Epstein v. Woolf . . 80 

FOEEIGN JUDGMENT. 

The Court wUl not enforce a foreign judgment unless all the 
papers are in proper order. Per Kotze, C. J., Kroch v. Gouws . 283 

GOLD LAW. Closing of Proclaimed Ground. 

Government ground thrown open to prospectors by proclamation 
remains open until closed by a subsequent proclamation duly 
published in the Staats Gourant. A notice issued by the Mining 
Commissioner on an instruction from the Government cannot 
repeal a proclamation duly issued by the President in terms of 

y2 
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the Gold Law. The Mining Commissioner ordered to issue 
licences applied for by the applicant after publication of a pro- 
clamation closing the ground, but before the date from which the 
proclamation took efiect. Eloff v. Mining Commissioner of the 
Witwatersrand Gold Fields ........ 287 

GOLD LAW. Law 18 of 1892, sect. 28 — Mining Commissioner's Powers 
to reserve Ground — Stands. 

The Mining Commissioner has no right tinder Law 18 of 1892, 
sect. 28, to reserve portion of a proclaimed area in order to provide 
for the probable estension of a town. Nicolls v. Leyds, N. 0. . 309 

Xaw 18 0/1892 — Vergunnings. 

The farm Modderfontein was proclaimed on the 27th of June, 
1894, and on the same day the plaintifE pegged off one prospector's 
claim. On the 6th of December, 1894, the plaiatiEf, being duly 
provided with licences for sixty claims, pegged off a piece of ground 
which was subsequently ascertained to comprise seventy- one 
claims. On the 3rd of January, 1895, the plaintiff being duly 
provided with licences for 180 claims, pegged off a piece of ground 
which was subsequently found to comprise only 180 claims. The 
Mining Commissioner refused to renew either of these sets of 
licences on the plea that the ground had already been pegged by 
the Modderfontein Co. on the 27th of June, 1894. The plaintiff 
replied that the pegging on behalf of the company was done under 
licences issued on the strength of two vergunnings issued by the 
company as owner of the farm to its nominee who pegged for the 
company's benefit and not for his own. The company, however, 
contended that the licences were issued, not on the vergunnings, 
but as oi'dinary licences issued to the pubKc. Held, as regards 
the one claim, the company's nominee pegged under the ver- 
gunnings, and therefore the pegging was illegal, and therefore 
the plaintiff was entitled to such claim. . Oauf v. Modderfontein 
Co. followed. Held, as regards the other claims, that when the 
plaintiff pegged on the 6th of December and on the 3rd of January, 
the claims were in the possession of the company, not by virtue 
of the vergunnings, which had lapsed, but by virtue of ordinary 
licences for which the vergunnings had been exchanged, and 
therefore the plaintiff could not peg those claims. Held, there is 
nothing in the Gold Law which prevents the owner from applying 
for licences as an ordinary member of the public and pegging off 
claims for himself. Held, that where a company is the owner it 
can depute an individual, who has paid his personal taxes, to peg 
off claims, as a member of the public, for and on behalf of the 
company. Frische v. Modderfontein G. M. Co 223 
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GOLD LAW. Pegging of Claims — Tapping — Vergunnings. PAGE 

A company, owner of a farm, granted Vergunningen to a person, 
■who was really the nominee of the company, to peg off 1,110 claims 
on the farm on the understanding that the claims were to be the 
property of the company and not of the pegger. The Mining 
Commissioner, on the strength of the Vergunningen, issued 
licences for 1 , 1 1 claims to the representative of the company before 
issuing licences to the plaintiff, who was the first to apply for 110 
licences on the morning of the proclamation of the farm. The 
company's representative had abeady pegged off 1,110 claims 
before the day of the proclamation, and the plaintiff had pegged 
off 110 of these claims in the early morning of the day of the 
proclamation, before he had obtained licences. The company's 
representatives re-tapped forty-four. of the claims in dispute on 
the morning of the proclamation, but before licences had been 
issued. The plaintiff's representatives re-tapped the 110 claims 
shortly after, when they knew the plaintiff had obtained licences. 
Held (De Eorte, J., dissenting), that the plaintiff was entitled to 
the 44 claims because he was the first to re- tap after the issuing of 
the licences, and to the sixty-six claims because the company had 
acted in fraudem of the Gold Law by granting Vergunningen to a 
mere dummy. Oauf v. Modderfontein Cr. M. Co. and the Mining 
Commissioner of BoJisburg 11 



- Bights of Mining Commissioner — Reserve Stands. 

The Mining Commissioner has no right under sect. 28 of Law 8 
of 1889 to reserve portion of proclaimed ground for stands, in 
order to provide for the probable extension of a township. Carlis 
V. Mining Commissioner of KlerJcsdorp ...... 307 



— Water-rights — Power of Mining Commissioner to reserve Ground 
for. 
The farm Modderfontein was proclaimed on the 2'7th of June, 
1894. On the same day the plaintiff pegged thirty claims under 
provisional prospecting licences. The Mining Commissioner 
refused to renew these licences on the plea that he had reserved 
the ground for a water-right under sect. 28 of the Gold Law of 
1892. The ground contained no permanent fountains, but was the 
most suitable site for a dam. Held, that sect. 28 of the Gold Law 
of 1892 gives the Mining Commissioner the right to withdraw and 
reserve portions of a farm already proclaimed for water-rights. 
The Court will not interfere where the Mining Commissioner has 
hond fide used his discretion. Nicolls v. Leyds distinguished. 
Kempin v. Modderfontein G. M. Co 233 



326 INDEX. 

HUSBAND AND WIFE. Deed of 8eparaUo7i— Confirmation. PAGE 

Wlien an application is made to tlie Oouit to conflrm a deed 
of separation between husband and wife, tlie parties should 
appear in Court to enable the Court to make inquiries into the 
reasons for the confirmation. Ex parte Q-uiney and Guiney . . 30 

Doctor's fees. 

P. was sued by S. for m.edical fees for attendance upon his wife, 
since deceased. P. was married to his wife under antenuptial 
contract. P, raised the defence that the services had not been 
rendered to him personally, and that the summons should set out 
the name of the person to whom the services were rendered. 
Held, that P. was liable for the fees, the services haying been 
rendered at his special instance. Schulz y. Preller . . . 156 



INNKBEPEE. Law IZ of 1892 — Liquor Law — Accommodation for man 
and heast. 

Law 13 of 1892, the Liquor Law, requires a keeper of a wayside 
inn to provide accommodation for man and beast ; but he will not 
be liable for damages unless it is proved that the failure to pro- 
vide accommodation is the direct cause of the injury suffered. 
Naumanny. Johnson ......... 188 

INSOLVENCY. Notice of Voluntary Surrender — Application for Com- 



Where a person had advertised his intention to apply for the 
sequestration of his estate, and before the date mentioned in the 
advertisement a creditor appMed for the compulsory sequestration 
of the estate, the Court refused the appKcation for compulsory 
sequestration with costs. Hugo, Theron and Malherle v. Straus . 25 

- Behahilitation — No claims filed. 

Where the insolvent's estate had been under sequestration for 
more than six; months, and two meetings of creditors had 
been called, but no creditor had attended the meetings or filed his 
claim, the insolvent was granted his rehabilitation. Ex parte 
A. G. Fletcher 24 

- Trustee — Liahility of — BanJc a Creditor. 

The Natal Bank was the banker of the Eepublican and Colonial 
Loan Agency. L., the secretary of the company, was appointed 
trustee in the insolvent estate of one Williams, of which the bank 
was a creditor. The moneys of the estate were lodged by L. in the 
Natal Bank. L. left the employ of the company, and T. was 
appointed acting secretary. T. held a general power of attorney 
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PAGE 

from L., but had no power from him in his capacity as trustee of 
the estate of "Williams. Before L. left the company's employ, T. 
had on several occasions signed cheques on behalf of L. on the 
estate's account with the Natal Bank, and these cheques had 
always been paid. After L, left the company, he ceased to take 
any further part ia the administration of the estate, which was 
carried on by the company. In June, 1893, T. signed a cheque on 
the estate's account, withdrawing the funds of the estate and 
placing them to the credit of the company. On the same day he 
paid the bank 1,000Z. on account of the dividend on its claim 
against the estate. In September, 1893, the company was placed 
in liquidation. In Pebruary, 1894, the liquidation account in 
the estate was filed. This showed a dividend due to the bank 
amounting to 1,755?. The bank applied to L. for pa3rment, and 
he gave a cheque for 755L upon the account of the estate with the 
bank. The bank then applied for an order, under Art. 113 of the 
Insolvency Law, against L., compelling him to pay the 1551. 
Held (Jorissen, J., dissenting), that the bank was estopped by its 
dealings with T. from proceeding against L. Natal Bank v. 
Langerman 59 

INSOLYENCT. Undue Preference— Collusion— Forfeiture. 

In a case where the Court was satisfied that at the time when a 
certain contract of sale was entered into the seller contemplated the 
sequestration of his estate, but was not satisfied that the pur- 
chaser, who was also a creditor, knew this, the Court cancelled 
the sale, but refused to declare the purchaser's claim against the 
estate to be forfeited. Somers, N.O. y. Lange .... 194 

Surrender ly Agent. 

An agent holding a general power of attorney allowed to siuTender 
an estate which was hopelessly insolvent. Ex parte F. J. Eden, N. 0. 262 



Trustee — Non-election — Practice. 



Where there has been no election of a trustee by the meeting of 
creditors, and there is no probability of an election in case the 
matter be again referred to the creditors, the Court will confer 
f ull powers of administration and final liquidation on the pro- 
visional trustee. F. J. Moller, exparte 83 

- Trustee — Objections to appointment of. 

When the two days within which, under sect. 4 of Law 21 of 1880, 
objection must be lodged against the appointment of a trustee in 
an insolvent estate have passed, no further objections can be 
lodged except on the ground that the appointment has been 
obtained by fraud. Hugo, Theron and Malherhe v. Moller . . 105 
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INTEEPEETATION. Laws—AmUguity. I'AGE 

The intention of the Legislature must appear from the words 
actually used, and not from the words intended to be used. Hesa 
V. State 112 

Where there is an ambiguity, the intention may be gathered by 
reference to other portions of the law, but this cannot be done 
where the words actually used admit of no ambiguity. Ihid., per 
Eotze, 0. J 112 



JUDGE. Orondwet—Oath. 

Judges are officials within the meaning of the Grondwet, and 
must be sworn before they can discharge the duties of their office. 
The President is the proper official to administer the oath ; and if 
he can delegate this duty, he should delegate it to the Chief 
Justice or the Senior Judge in residence. The State Secretary is 
not competent to administer the oath to a Judge. Where, therefore, 
a Judge has been sworn before the State Secretary, a prisoner 
sentenced by him is wrongly sentenced and entitled to his release. 
Snui/ V. The State 294 

Subpoenaed as Witness. 

Leaye granted under the 30th Eule of Court to summon a Judge 
of the High Court as witness for the State in a criminal action. 
State V. Hurter 307 



JUEISDICTION. Domicile — Foreign Company. 

A company registered in England, and having no board of 
directors in this country, and not being incorporated here, is a 
foreign persona and must be sued by edict. Trustee of Insolvent 
Estate of Eayden & Go. v. The Thistle Beef Q. M. Co. . . . 175 

LANDDEOST. Jurisdiction— Law 6 of 1885. 

G. sued V. in the Landdrost's Court for 1001. In the summons 
he stated that the amount due was 109Z., but that he had reduced 
it to 1002. in order to bring his action in the Landdrost's Court. 
The account annexed to the summons showed debit items 
amounting to 1,151L os. 6rf. and credit items to 1,042L 2s. 3d. 
Exceptioa was taken to the Landdrost's jurisdiction on two 
grounds : (1) That the real amount in dispute, as shown by the 
summons, was 109?., and was therefore beyond the Landdrost's 
jurisdiction. (2) That other items were disputed by the defendant, 
which made the amount in dispute 1621. Both exceptions were 
overruled on appeal. De Vos v. Ouerin 86 
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LANDDEOST. Jurisdiction — Pass Law. PAGE 

The Landdrost has no jurisdiction under the Pass Laws to order 
a person to take out a pass. He has only power to fine or 
imprison for neglect to take out a pass. Toung v. The State . 110 

Remission — Special Jurisdiction wrongly applied — Sentence 

reduced. 
By sub-sect, (a) of sect. 1 of Law 2 of 1 894 a Landdrost has 
jurisdiction to pass a sentence of two years in cases of the theft 
of cattle. Where a case of the theft of a watch was remitted by 
the State Attorney to be tried by the Landdrost, and a sentence 
of two years was passed, the High Court, on the application of 
the State Attorney, reduced the sentence to six months, the 
extent of the Landdrost's ordinary jurisdiction. The State v. Tom 27 

LIBEL. Law 11 of 1893— Sec*. Z— Indictment. 

Sect. 3 of Law 11 of 1893 does not create a new crime. Hess v. 
The State 112 

Plea of Justification — Amendment of Indictment. 

In a prosecution for criminal libel an amendment of the indictment 
should not be allowed after a plea of justification has been recorded. 
Ihid., per Kotze, 0. J 112 

LICENCE. Professional— Fees. 

The fact that a law agent has not taken out his licence is no 
answer to a summons by him for professional fees. Noorda v. 
Langeler 46 

LIEN. Builder's Lien. 

M. built a house for S. and supplied the materials. On 
completion of the building S. entered into possession thereof 
before he had paid for it. S. then mortgaged the building, and 
was about to sell it when M. applied for an interdict restraining 
S. from alienating the property. M. claimed that he had a tacit 
lien on the property for the balance of the purchase-price. The 
Landdrost granted the interdict, which was confirmed by 
Jorissen, J., in Chambers. Held, on appeal, that M., having 
delivered possession of the building, had lost his jus retentionis 
and had no tacit lien. Shepherd v. McLagan . . . .92 

LIQUOE LAW. Licence — Conditional. 

Where a licensing board granted a licence conditionally " on the 
granting not being in conflict with certain Volksraad Resolu- 
tion," the Court referred the licence back to the board, on the 
ground that the board must definitely either grant or refuse an 
application for a licence. Yockmonitz v. Mining Commissioner of 
Bokshurg 78 
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LIQTJOE LAW. Objectors — Appearance in person. PAGE 

B. gave written notice, under sect. 13 of Law 12 of 1892, to the 
Secretary of the Licensing Board that he would object to the 
granting of certain licences. He appeared before the board in 
person to advance his objections, and when asked in what capacity 
he appeared he stated that he appeared as a member of the publio, 
and also on behalf of the Good Templars. The board refused to 
hear him, on the ground (1) that he did not live near the persons 
whose licences he was opposing, and therefore could not appear as 
a member of the public ; and (2) that he held no power of 
attorney from the Good Templars, and therefore could not repre- 
sent them. Held, that B. was entitled to appear both for himself 
and for the Good Templars. BroeJesma v. Licensing Board of 
Pretoria 144 

Per Kotze, 0. J. : Any person who has frequently to pass a canteen 
which is not properly conducted has the right, as a member of the 
public, to oppose the renewal of the licence for such canteen. So 
also parents and guardians are entitled to oppose the granting of 
a lioence for a place in which busiaess is not properly conducted, 
on the ground that their children have to pass the place on their 
way to and from school. Ihid 144 



MAEKET-MASTER. Diseased Animal — Besponsihility. 

L. bought a, pig on the Pretoria Market, and when he got 
the pig home he found that it was suflering from measles. Before 
the sale began the market-master announced that he was not 
responsible for the quality of the goods sold. When L. dis- 
covered that the pig was ill he sent and told the market-master, 
who had not yet paid the seller. The market-master, however, 
refused to accept responsibility, paid the purchase-price to the 
seller, and when L. refused to pay sued him in the Landdrost's 
Court. Held, on appeal, reversing the Landdrost's finding, that the 
market-master could not recover, as Law 5 of 1883, ss. 20 and 
22, prohibited the sale of diseased animals on the market. Lieben- 
guth V. Marhet-master of Pretoria 28 



MASTER AND SERVANT. Law 13 of 19>%Q— Malicious Arrest— Civil 
remedy of Servant. 

Law 13 of 1880, o. 5, s. 29, does not deprive a servant of his 
common law remedy for damages against his master for malicious 
arrest, Jan v. Linden 37 
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NEGLIG-ENOE. Contributory Negligence — Liability. page 

The plaintifi's husband, one Botes, was driving some oxen across 
the railway line between Johannesburg and Elandsfontein. There 
is a down gradient at the place, but the train can be seen 
approaching at a distance of about five hundred yards. Botes was 
riding a horse, but when he was a short distance from the crossing 
he stopped, and his oxen wandered on to the line. Botes saw the 
train approaching, and rode on to drive his cattle off the line; 
but, owing to his horse jibbing or taking fright, he was himself 
run over by the train and killed. The evidence showed that the 
engine-driver blew his whistle when he saw the oxen on the line, 
and put on his break as soon as he saw Botes ride forward, but, 
owing to the down gradient, he was unable to stop the train. 
Meld, that Botes had been guilty of oontributoi-y negligence, as 
he must have seen the train approaching had he kept a proper 
look out. The plaintiff was therefore non-suited. Botes v. 
N.S.A.B.Co 136 

Railway Company, 

The plaintiff was driving his wagon along the road between the 
Johannesburg and the Park Stations, where the railway line 
crosses the road. There were no gates at the crossing, but there 
was a sentry-box, in which a policeman was stationed with a 
lamp. The plaintiff's wagon was going across the line at four 
o'clock in the morning of the 11th of July, 1894, when he heard 
a train whistle. The train was at that moment about from fifty 
to seventy yards from the crossing. There was sufficient time for 
him to turn his oxen, four of which were already across the line, 
and he had actually called out to his leader to turn, when the 
constable came out of his box with his lamp and told the plaintiff 
to go on. The train caught the wagon and smashed it. Held, 
that the onus was on the company to show that the constable was 
not in its employ, as he was found stationed in a box along the 
line provided with a lamp to warn approaching traias. Nel v. 
N.S.A.B.Co 162 



PAETNEESHIP. Fixed Property— Transfer. 

A partner has no power to transfer the fixed property of the firm, 
unless dealing in fixed property forms part of the ordinary bufiiaess 
of the partnership. Scholtz, N. 0. v. Registrar of Deeds . . 210 

Incompatibility — Dissolution by Order of Court. 

Where the Court is convinced by the evidence that it is impossible 
for two partners to work together with mutual confidence and 
trust, it will grant an order dissolving the partnership, Bchurink, 
sen. V. Schurink, jun 46 
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PAETNEESHIP. Loan of Moneij— Signature of the Firm's Name. PAGE 

The defendant advanced money to A. to enable liini to enter into 
partnership with B., and received as consideration for tlie loan 
the half of A.'s share in the profits. The defendant and B. went 
to a bank and opened an account in the firm's name ; they each 
signed the bank-book as "parties authorized to sign," and they 
each paid 300Z. into the account. The defendant never repre- 
sented himself as a partner to the persons with whom the firm 
dealt. When the business of the firm showed signs of decreasing, 
the defendant guaranteed the payment of an account due by the 
firm, and subsequently paid it. Held, that the defendant was 
not a partner and could not be held liable for other debts of the 
firm. Anderson v. Royce 266 

PASS LAW. V. B. B., Art. 1353, of 8th Sept. 1893, s. 2—OBnaman— 
Law 3 of 1885, s. 2, sub-s. (c). 

A Chinaman was charged under V. E. B. 1353, of 8th Sept. 1893, 
s. 2, with being without a pass. He claimed that, being a British 
subject, he was wrongly charged, as he only required the class of 
pass mentioned in Law 3 of 1885, s. 2, sub-s. (c), as amended by 
V.E.B.,Arts. 418 and 419, of 12th August, 1886. The OivH 
Commissioner had agreed to consult the State Attorney on the 
point, but before the matter was settled the Chinaman was 
arrested and charged as above. He was fined 251. and ordered 
to take out a pass. On appeal the conviction was quashed, on 
the ground that the Judicial Commissioner had no authority to 
order a person to take out a pass. Young v. The State . . 110 

PATENT. Law 6 of 1887 — Amendment of Specification pending Action. 

An application, made pending an action for cancellation of a 
patent, to stay proceedings until the specification was amended, 
refused ; but leave given to renew the application should it 
appear from the evidence that the patentee was the real dis- 
coverer and inventor. Hay v. African Gold Becovery Co. . . 158 

PAUPER ACTION. Junior Counsel— Fees. 

Where a counsel has been appointed by the Court to act in a 
pauper case, and he finds it necessary to ask the assistance of 
another counsel, such latter counsel will not be entitled to his fees 
in case the pauper succeeds, imless he has also been appointed by 
the Court. In re Bolton v. Bolton ...... 82 

PLEADING. Bank— Manager of. 

A manager of a bank cannot be sued for acts done in his 
capacity as manager unless he is sued personally in tort, the 
bank itself should be sued. Ilaarhoff v. Watson, N. 0. . . 181 
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PLEADING. Bummons — Judgment. page 

Where the plaintiff sued a partner upon a judgment obtained 
against the firm upon a summons in which the defendant was not 
joined, and the new summons did not recite the facts upon which 
the former summons was based, but the former summons was 
annexed to the new summons : Seld, on exception, that the new 
summons, though clumsy, was good. Anderson v. Boyce . .176 

PLEDGE. Notarial Bond — Delivery — Pignus Prsetorium. 

The mere registration of a notarial bond does not constitute a 
delivery of the things pledged, nor is it notice of a pledge. 
Delivery takes place only when the pledged articles are actually 
placed in possession of the pledgee. A pignus prcetorium on 
movables is preferent to a pledge by notarial bond of prior 
date when the things pledged remain in possession of the pledgor. 
Natal Banh v. Martinis & Co 132 



Sale — Notarial Deed — ^Pignus Prsetorium. 

M. entered into a notarial agreement with C. to the following 
effect : — M. undertook to pay 501. for certain furniture, and then, 
after taking possession of the furniture, to lease it to C. for 
30s. a week. If 0. repaid the 50Z. with interest, he was to 
reacquire the property. If he was in default, M. should have 
the right to remove and sell it. 0. got into debt with Q., was 
sued by him, and judgment was given in Q.'s favour. Q. then 
attached the furniture. M. moved for the setting aside of the 
attachment. Held, on appeal, that the transaction between M. 
and 0. was a pledge, and not a sale, and that as 0. was found in 
possession of the pledged articles, they were attachable. Quin v. 
Mego 141 

PEACTIOE. Discovery. 

The applicants were about to issue summons against the respon- 
dents for declaration of rights, perpetual interdict, and the 
delivery of certain documents. They alleged that in order to 
frame their summons properly it was necessary for them to have 
access to certain archives then in the possession of the respon- 
dents, and applied for an order that the respondents should 
furnish them with copies of certain specified documents. Order 
granted. De Nederduitsch Hervormde Oemeente van Bustenhurg v. 
De Nederduitsch ffervormde of Gereformde Gemeente . . .17 

PRACTICE. Execution— Immovable Property. 

The right to claim transfer of immovable property is an immovable 
right, and must, therefore, specially be declared executable. 
Ex parte Baranov 1 
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PEESOEIPTION. Placaat of Charles F.— Ter slete gelevert. PAGE 

Tlie placaat of Charles V., establislmig the short prescription of 
two years, is of force in this country. The meaning of the words 
"ter slete gelevert," which appear in that placaat, is " goods sold 
in small quantities and for immediate consumption." Van 
Diggelen v. Wejtener, 1 Off. Eep. Transl., p. 31, followed. Little v. 
Bothman 197 

PEOMISSOET NOTE. Endara&rs— Sureties. 

Where two persons have endorsed a promissory note and the first 
endorser has paid the amount of the note, he cannot, in the 
absence of proof of a special agreement, recoTer half the amount 
from the subsequent endorser. Scholtz v. Van Niekerh . .178 

PEOYISIONAIi SENTENCE. Interest— Execution. 

The Court refused to declare the fixed property specially mort- 
gaged under a bond to be executable for satisfaction of a judgment 
for interest only. Hyde v. Kritzinger and De Jager . . . 264 



SANITAEY BOARD. Streets— Non-repair. 

A gutter in a street in Johannesburg was washed out by stonn- 
water, and a passenger walking across the street fell into the hole 
and was injured. Held, that he had a good action against the 
Sanitary Board ; (J) that the Board was not protected by Volksraad 
Eesolution of 14th May, 1891, Art. 55, as that resolution must be 
strictly interpreted : it spoke only of roads, and therefore did not 
apply to streets. Sanitary Board of Johannesburg v. Purchas . 44 

SUMMONS. Foreign Judgment. 

K. sued G. and seven others before the High Court of Swazieland, 
and obtained judgment by default, with costs against all the 
defendants. K. then brought action against Q. in this country to 
have the judgment declared executable here for his share of the 
costs. Exception was taken that the biU of costs was not annexed 
to the summons. Exception allowed. Krogh v. Oouws . . 283 

STJEETIE8. Attorney— Malpractice. 

The sureties required by V. E. B., Art. 296, of 27th of June,'l882, 
to be provided by all practising attorneys for their good behaviour, 
are liable not only to the Government but also to any clients 
whose interests have been neglected by such attorneys, even 
although such clients are not parties to the surety bond. Oeatreich 
V. De Villiers and UecJcermann ....... 192 
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TEAJSrSPER DUTY. Surviving Spouse— Law 1 of 1883. PAGE 

The applicant was married to G. S. in community of property. 
G. S. died leaving debts which, exceeded the assets. The applicant 
took over all the assets and paid out the creditors. Among the 
assets was a farm, Winterhoek, valued at 600?. The applicant 
paid in 300Z, and claimed transfer. The Registrar of Deeds 
refused to pass transfer until the duty on the 300Z. was paid, con- 
tending that section 4 of Law 7 of 1883 did not apply to oases 
where the liabilities left by the first dying exceeded his assets. 
Held, that applicant was entitled to transfer without paying duty. 
Scheepers v. Registrar of Deeds 261 



LONDON ; 
PEINTED BY 0. V. EOWOETH, GEEAT NEW STEEBT, B.O. 



Telegraphic Address : "POLYGRAPHY, LONDON." 

A CATALOGUE 

OF 

LAW WORKS 

PUBLISHED AND SOLD BY 

Stevens & Haynes, 

i3 BELL YARD, TEMPLE BAR, 
LONDON. 



BOOKS BOUND IN THE BEST BINDINGS. 
Works in all Classes of Literature supplied to Order. 

FOREIGN BOOKS IMPORTED. 

LIBRARIES VALUED FOR PROBATE, PARTNERSHIP, 
AND OTHER PURPOSES. 

LIBRARIES OR SMALL COLLECTIONS OF BOOKS PURCHASED. 

A large Stock of Reports oj the various Courts of England, Ireland, 
and Scotland, always on hand 

Cataloguea and Estimates Furnished, and Orders Promptly Execnted. 



Note. — To avoid confusing our firm with any of a similar name, 
we beg to notify that we liave no connexion whatever with any 
otlier house of business, and we respectfully request that Corre- 
spondents wilt take special care to direct all communications to 
the above names and address. 



STEVENS &- HAYNES, BELL YARD, TEMPLE BAR. 



INDEX OF SUBJECTS. 



PAGE 

ABSTRACT DRAWING— 

Scott 32 

ADMINISTRATION ACTIONS— 

Walker and Elgood 18 

ADMINISTRATORS— 

Walker and Elgood 6 

ADMIRALTY LAW— 

Kay 16 

Smith 23 

AFFILIATION— 

Martin 7 

ARBITRATION— 

Slater 7 

ATTORNEY AND SOLICITOR- 
GENERAL OF ENGLAND, 
Law of — 

Norton-Kyshe 4° 

BANKRUPTCY— 

Baldwin 37 

Hazlitt 29 

Indermaur (Question & Answer) 28 
Ringwood IS> ^9 

BAR EXAMINATION JOURNAL 39 

BIBLIOGRAPHY 4° 

BILLS OF EXCHANGE— 

Willis 14 

BILLS OF LADING— 

Campbell 9 

Kay 16 

BILLS OF SALE— 

Baldwin 37 

Indermaur 28 

Ringwood 15 

BUILDING CONTRACTS— 

Hudson . 12 

CAPITAL PUNISHMENT— 

Copinger 42 

CARRIERS- 

^•ee RAILWAY LAW. 
SHIPMASTERS, 

CHANCERY DIVISION, Practice of— 
Brown's Edition of Snell ... 22 

Indermaur 25 

Williams 7 

And see EQUITY. 

CHARITABLE TRUSTS— 

Bourchier-Chilcott 47 

Cooke and Harwood . , . . 10 
Whiteford 33 

CHURCH AND CLERGY— 

Brice 33 

CIVIL LAW— 5-«« ROMAN LAW. 
CLUB LAW— 

Wertheimer 32 

CODES— Argles 32 

COLLISIONS AT SEA— Kay . , 16 



PAGE 

COLONIAL LAW— 

Cape Colony 38 

Tarring 41 

COMMERCIAL AGENCY— 

Campbell .,..,.. 9 

COMMERCIAL LAW— 

Hurst and Cecil 11 

COMMON LAW— 

Indermaur .,..,.,. 24 

COMPANIES LAW— 

Brice 17 

Buckley 17 

Reilly's Reports 29 

Smith 39 

COMPENSATION— 

Browne 19 

Lloyd 13 

COMPULSORY PURCHASE— 

Browne 19 

CONSTABLES— 

5«« POLICE GUIDE. 

CONSTITUTIONAL LAW AND 
HISTORY— 

Taswell-Langmead . . . . 21, 26 

Thomas 28 

Wilshere 26 

CONSULAR JURISDICTION— 

Tarring 42 

CONTRACT OF SALE— 

Willis 26 

CONVEYANCING— 

Copinger, Title Deeds .... 45 
Deane, Principles of . . . . 23 

COPYRIGHT— 

Copinger 4S 

CORPORATIONS— 

Brice 17 

Browne 19 

COSTS, Crown Office— Short ... 41 

COVENANTS FOR TITLE— 

Copinger 45 

CREW OF A SHIP— Kay ... 16 

CRIMINAL LAW— 

Copinger 42 

Harris 27 

CROWN LAW— 

Hall 30 

Kelyng 35 

Taswell-Langmead ..... 21 

Thomas 28 

CROWN OFFICE RULES— 

Short 10 

CROWN PRACTICE— 

Corner 10 

Short and Mellor lo 



STEVENS &> HAYNES, BELL YARD, TEMPLE BAR. 



INDEX OF SUBJECTS-«»ft»««<'. 



PAGE 

CUSTOM AND USAGE— 

Mayne 38 

DAMAGES— 

Mayne 31 

DISCOVERY— Peile 7 

DIVORCE— Harrison 23 

DOMESTIC RELATIONS— 

Eversley 9 

DOMICIL— i'es PRIVATE INTER- 
NATIONAL LAW. 

DUTCH LAW 38 

ECCLESIASTICAL LAW— 

Brice 33 

Smith 23 

EDUCATION ACTS— 

See MAGISTERIAL LAW. 

ELECTION LAW and PETITIONS— 

Hardcastle 33 

O'Malley and Hardcastle ... 33 
Seager 47 

EQUITY— 

Blyth 22 

Choyce Cases 35 

Pemberton 32 

Snell 22 

Story 43 

Waite 22 

Williams 7 

EVIDENCE— 

Phipson 20 

EXAMINATION OF STUDENTS— 
Bar Examination Journal ... 39 

Indermaur 24 and 25 

Intermediate LL.B 21 

EXECUTIVE OFFICERS— 

Chaster 39 

EXECUTORS— 

Walker and Elgood 6 

EXTRADITION— 

Clarke 45 

See MAGISTERIAL LAW. 

FACTORIES— 

See MAGISTERIAL LAW. 

FISHERIES— 

Moore ° 

See MAGISTERIAL LAW. 

FOREIGN LAW— 

Argles 32 

Dutch Law 3° 

Foote 30 

FORESHORE— 

Moore 3° 

FORGERY— 5« MAGISTERIAL LAW. 

FRAUDULENT CONVEYANCES— 
May 29 

GAIUS INSTITUTES— 

Harris 2° 



PAGE 

GAME LAWS— 

See MAGISTERIAL LAW. 
GLOVE LAW— 

Kyshe 40 

GUARDIAN AND WARD— 

Eversley 9 

HACKNEY CARRIAGES— 
See MAGISTERIAL LAW. 

HINDU LAW— 

Mayne -38 

HISTORY— 

Taswell-Langmead 21 

HUSBAND AND WIFE— 

Eversley 9 

INFANTS— 

Eversley 9 

Simpson 43 

INJUNCTIONS— 

Joyce ,44 

INSURANCE— 

Porter 6 

INTERNATIONAL LAW— 

Baty 19 

Clarke 45 

Cobbett 43 

Foote 36 

INTERROGATORIES— 

Peile 7 

INTOXICATING LIQUORS— 
See MAGISTERIAL LAW. 

JOINT STOCK COMPANIES— 

See COMPANIES. 
JUDGMENTS AND ORDERS— 

Pemberton 18 

JUDICATURE ACTS— 

Cunningham and Mattinson . . 7 

Indermaur 26 

JURISPRUDENCE— 

Salmond . . 13 

JUSTINIAN'S INSTITUTES— 

Campbell 47 

Harris 20 

LANDS CLAUSES CONSOLIDA- 
TION ACT— 

Lloyd 13 

LATIN MAXIMS 28 

LEADING CASES— 

Common Law 25 

Constitutional Law ..... 28 

Equity and Conveyancing ... 25 

International Law 43 

LEADING STATUTES— 

Thomas 28 

LEASES— 

Copinger • • 45 



STEVENS &> HAYNES, BELL YARD, TEMPLE BAR. 



INDEX OF SUBJECTS-^o"'^""'^. 



PAGE 

LEGACY AND SUCCESSION— 

Hanson lO 

LEGITIMACY AND MARRIAGE— 
See PRIVATE INTERNA- 
TIONAL LAW. 

LICENSES— 5«e MAGISTERIAL LAW. 

LIFE ASSURANCE— 

Buckley 17 

Reilly 29 

LIMITATION OF ACTIONS— 

Banning 42 

LOCAL LEGISLATURES - 

Chaster 38 

LUNACY— 

Renton 10 

Williams 7 

MAGISTERIAL LAW— 

Greenwood and Martin .... 46 

MAINE (Sir H.), WORKS OF— 

Evans' Theories and Criticisms . 20 

MAINTENANCE AND DESERTION. 
Martin 7 

MARRIAGE and LEGITIMACY— 

Foote 36 

MARRIED AVOMEN'S PRO- 
PERTY ACTS— 

Brown's Edition of Griffith . . 40 

MASTER AND SERVANT— 

Eversley g 

MERCANTILE LAW— 

Campbell 9 

Duncan 33 

Hurst and Cecil 11 

Slater 7 

See SHIPMASTERS. 

MINES— 

Harris 47 

MON.EY LENDERS— 

Bellot and Willis n 

MORTMAIN— 

See CHARITABLE TRUSTS. 
NATIONALITY— i-«« PRIVATE IN- 
TERNATIONAL LAW. 
NEGLIGENCE — 

Beven 46 

Campbell . , 40 

NEGOTIABLE INSTRUMENTS— 
Willis ,4 

NEWSPAPER LIBEL— 

Elliott 14 

OBLIGATIONS— 

Brown's Savigny 20 

PARENT AND CHILD - 

Eversley p 



PAGE 

PARLIAMENT— 

Taswell-Langmead 21 

Thomas 28 

PARTITION— 

Walker 43 

PASSENGERS— 

See MAGISTERIAL LAW. 
,, RAILWAY LAW. 
PASSENGERS AT SEA— 

Kay. 16 

PATENTS— 

Frost 12 

PAWNBROKERS— 

See MAGISTERIAL LAW. 

PETITIONS IN CHANCERY AND 
LUNACY— 

Williams 7 

PILOTS— 

Kay .16 

POLICE GUIDE— 

Greenwood and Martin .... 46 

POLLUTION OF RIVERS— 

Iliggins 30 

PRACTICE BOOKS— 

Bankruptcy . . . . . 15, 37 

Companies Law .... 29 and 39 

Compensation 13 

Compulsory Purchase .... 19 

Conveyancing 45 

Damages 31 

Ecclesiastical Law 33 

Election Petitions 33 

Equity 7, 22 and 32 

Injunctions 44 

Magisterial 46 

Pleading, Precedents of . . . 7 

Railways and Commission ... 19 

Rating ' 19 

Supreme Court of Judicature . . 25 

PRECEDENTS OF PLEADING— 

Cunningham and Mattinson . . 7 

Mattinson and Macaskie ... 7 

PRIMOGENITURE— 

Lloyd 13 

PRINCIPAL AND SURETY— 

Rowlatt II 

PRINCIPLES— 

Brice (Corporations) 17 

Browne (Rating) 19 

Deane (Conveyancing) .... 23 

Harris (Criminal Law) .... 27 

Houston (Mercantile) .... 32 

Indermaur (Common Law) . . 24 

Joyce (Injunctions) 44 

Ringwood (Bankruptcy) ... 15 

Snell (Equity) 22 

PRIVATE INTERNATIONAL LAW— 

Foote , . . 36 



STEVENS (Sr- HAYNES, BELL YARD, TEMPLE BAR. 



INDEX OF SUBJEOTS-«»'»»««^. 



PROBATE— PAGE 

Hanson 10 

Harrison 23 

PUBLIC WORSHH^— 

Brice 33 

QUARTER SESSIONS— 

Smith,(F. J.) 6 

QUEEN'S BENCH DIVISION, Practice 
of— 

Indermaur .25 

QUESTIONS FOR STUDENTS— 

Aldred 21 

Bar Examination Journal ... 39 

Indermaur 25 

Waite 22 

RAILWAYS— 

Browne 18 

Godefroi and Shortt 47 

RATING— 

Browne 37 

REAL PROPERTY— 

Deane 23 

Edwards 16 

Tarring 26 

RECORDS— 

Inner Temple . . . . ' . . II 
REGISTRATION— 

Elliott (Newspaper) .... 14 

Seager (Parliamentary) .... 47 
REPORTS— 

Bellewe 34 

Brooke 35 

Choyce Cases 35 

Cooke ... 35 

Cunningham 34 

Election Petitions 33 

Finlason 32 

Gibbs, Seymour Will Case . . 14 

Kelyng, John 35 

Kelynge, William 35 

Reilly 29 

Shower (Cases in Parliament) . 34 

ROMAN DUTCH LAW— 

Van Leeuwen 3^ 

Berwick 3^ 

ROMAN LAW— 

Brown's Analysis of Savigny . . 20 

Campbell 47 

Harris 20 

Salkowski 14 

Whitfield 14 

SALVAGE— 

Jones 47 

Kay 16 

SAVINGS BANKS— 

Forbes I7. 18 

SCINTILLAE JURIS - 

Darling (C. J.) 18 



PAGE 

SEA SHORE— 

Hall 30 

Moore 30 

SHIPMASTERS AND SEAMEN— 
Kay 16 

SOCIETIES— 

See CORPORATIONS. 

STAGE CARRIAGES— 

See MAGISTERIAL LAW. 

STAMP DUTIES— 

Copinger 45 

STATUTE OF LIMITATIONS— 

Banning ...,,,, 42 

STATUTES— 

Hardcastle, by Craies .... 9 

Marcy 26 

Thomas 28 

STOPPAGE IN TRANSITU— 

Campbell 9 

Houston 32 

Kay 16 

STUDENTS' BOOKS . 20—28, 39, 47 

SUCCESSION DUTIES— 

Hanson 10 

SUCCESSION LAWS- 

Lloyd 14 

SUPREME COURT OF JUDICA- 
TURE, Practice of— 

Indermaur 25 

TELEGRAPHS— 

See MAGISTERIAL LAW. 
TITLE DEEDS— 

Copinger ' ■ ■ 45 

TORTS— 

Ringwood ■ ■ 13 

TRAMWAYS AND LIGHT RAIL- 
WAYS— 

Brice '9 

TREASON— 

Kelyng 35 

Taswell-Langmead 21 

TRIALS— Bartlett, A. (Murder) . . 32 

Queen v. Gurney 32 

TRUSTEES— 

Easton 42 

ULTRA VIRES— 

Brice 17 

VOLUNTARY CONVEYANCES— 

May 29 

WATER COURSES— 

Higgins 30 

WILLS, CONSTRUCTION OF— 

Gibbs, Report of Wallace v. 
Attorney-General ..... 14 
WORKING CLASSES, Housing of 

Lloyd 13 



STEVENS &' HAYNES, BELL \ARD, TEMPLE BAR. 
Third Edition, in 8vo, price 2IJ., cloth, 

THE LAWS OF INSURANCE: 

jFtre, iLtfe, atctlJent, anti ffiuarantee. 

EMBODYING 

CASES IN THE ENGLISH, SCOTCH, IRISH, AMERICAN, AND 
CANADIAN COURTS. 

By JAMES BIGGS PORTER, 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 
ASSISTED BY 

W. FEILDEN CRAIES, M.A., and THOMAS S. LITTLE, 

OF THE INNER TEMPLE, BARRISTERS-AT-LAW. 
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surances within the compass of a moderate sized volume, and we have no hesitation in saying how 
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of the book established its reputation as a lucid and exhaustive examination of the «ubject dealt with- 
it is still, so far as we know, the only book which embraces the whole Law of Insurance (excepting 
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"We highly approve of Mr. Walker's arrange- 
ment. .... The Notesare full, and as far as we 
have been able to ascertain, carefully and accurately 

compiled We can commend it as bearing 

on its face evidence of skilful and careful labour, 
and we anticipate that it will be found a very 
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of the much esteemed and valued Williams." — 
Law Times. 



Mr. Walker is fortunate in his choice of a sub- 
ject, and the power of treating it succinctly ; for 
the ponderous tomes of Williams, however satisfac- 
tory as an authority, are necessarily inconvenient 

for reference as well as expensive On the 

whole we are inclined to think the book a good and 
useful one." — Law Journal. 
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Second Edition, in 8vo, price gj. , cloth, 

THE LAW OF MAINTENANCE AND DESERTION, 

AND THE ORDERS OF THE JUSTICES THEREON. Second 
. Edition, including the LAW OF AFFILIATION and BASTARDY. With 
an Appendix of Statutes and Forms, including the Summary Jurisdiction (Married 
Women's) Act of, 1895. By Temple Chevalier Martin, Chief Clerk of the 
Lambeth Police Court, Editor of the "Magisterial and Police Guide," &c., and 
George Temple Martin, M.A., of Lincoln^s Inn, Barrister-at-Law. 

Third Edition. Crown 8vo, price ds. 6d., cloth, 

THE LAW OF ARBITRATION AND AWARDS ; 

With Appendix containing the STATUTES RELATING TO ARBITRA- 
TION, and a collection of Forms and Index. Third Edition. By Joshua 
Slater, of Gray's Inn, Barrister-at-Law. 

Second Edition. Crown 8vo, price 6s. , cloth. 

THE PRINCIPLES OF MERCANTILE LAW. By 

Joshua Slater, of Gray's Inn, Barrister-at-Law. 
In 8vo, price 12s., cloth, 

THE LAW AND PRACTICE OF DISCOVERY in 

the SUPREME COURT of JUSTICE. With an Appendix of Forms, 
Orders, &c., and an Addenda giving the Alterations under the 
New Rules of Practice. By Clarence J. Peile, of the Inner Temple, 
Barrister-at-Law. 

In one volume, 8vo, price 18^., cloth, 
THE LAW AND PRACTICE RELATING TO 

PETITIONS IN CHANCERY AND LUNACY, 

Including THE SETTLED ESTATES ACT, LANDS CLAUSES ACT, 
TRUSTEE ACT, WINDING-UP PETITIONS, PETITIONS RELATING 
TO SOLICITORS, INFANTS, Etc., Etc. With an Appendix of Forms 
AND Precedents. By Sydney E. Williams, Barrister-at-Law. 

Second Edition, in 8vo, price 28^., cloth, 

A SELECTION OF PRECEDENTS OF PLEADING 

UNDER THE JUDICATURE ACTS IN THE COMMON LAW DIVISIONS. 

With Notes explanatory of the different Causes of Action and Grounds of Defence ; and 

an Introductory Treatise on the Present Rules and Principles of Pleading as 

illustrated by the various Decisions down to the Present Time. 

By J. CUNNINGHAM and M. W. MATTINSON. 

SECOND EDITION. 

By miles walker MATTINSON, of Gray's Inn, Barrister-at-Law, and 

STUART CUNNINGHAM MACASKIE, of Gray's Inn, Barrister-at-Law. 

REVIEWS. 

'* The notes are very pertinent and satisfactory : the introductory chapters on the present system of pleading 
are excellent, and the precedents will be found very useful." — Irish Law Times. 

"A work which, in the compass of a single portable volume, contains a brief Treatise on the Principles 
and Rules of Pleading, and a carefully annotated body of Forms which have to a great extent gone through 
the entirely separate sifting processes of Chambers, Court, and Judges' Chambers, cannot fail to be a most 
useful companion in the Practitioner's daily routine."— Zaw Magazine and Revie'ji. 
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In one volume, royal 8vo, price 21s. 

THE HISTORY AND LAW. 
OF FISHERIES. 

By STUART A. MOORE, F.S.A. 

AND 

HUBERT STUART MOORE, 

OF THE INNER TEMPLE, BARRISTERS- AT- LAW. 

CONTENTS, 
Chapter PART I.— Introduction. 

I. — Of the evidence as to fisheries in the Domesday Book. 
II. — Of putting rivers in defence. 
III. — Of presumptions with regard to fisheries. 

IV. — Of the presumption of ownership of the soil by the owner of the fishery. 
V. — Of the origin and subdivision of fisheries. 
VI. — Of the different kind of fisheries. 
VII. — Of the various descriptions of fisheries in ancient records. 
VIII. — Incorporeal fisheries in tidal water. 
IX. — Incorporeal tisheries in non-tidal water. 
X, — Of fishery appurtenant to or parcel of a manor. 
XI. — Of fishery appurtenant to a particular tenement. 
XII. — Copyhold fisheries. 
XIII. — Of fisheries in gross. 

XIV. — Of divided fisheries and the Royal draught. 
XV. — Of fisheries in ponds and lakes and the ownership of the soil. 
XVI. — Of fisheries in canals and artificial watercourses. 
XVII. — Of fishery in relation to navigation. 
XVIII.— Of fishing paths. 
XIX. — Of the public right of fishery and its limits. 
XX. — Of boundaries of fisheries. 
XXI. — Of change in the course of a river, and its effect upon the ownership of the 
XXII. — Of grants of fisheries. [fishery therein. 

XXIII. — Of evidence of title to fisheries. 
XXIV. — Of evidence of possession of fisheries in proving title. 
XXV. — Of the effect of user by the public and others adverse to the owner of a 
XXVI. — Of the powers of an owner of a fishery to lease and license, &c. [fishery. 

XXVII. — Of proceedings for the protection of fisheries. 

PART. II. — Statute Law relating to Fisheries. 

I. — Summary of legislation i elating to fish and fisheries. 
II. — Regulation of sea fisheries. 
in. — Registration and discipline of sea fishing boats. 
IV. — .Statutory provisions relating to fisheries generally. 
V. — Statutory provisions relating to floating fish. 
VI. — Statutory provisions relating to shell fish. 
VII. — Regulation of salmon and fresh-water fisheries. 
VIII. — Powers of Boards of Conservators. 
IX.— Water bailifi-s. 
X. — Statutory provisions as to the capture and destruction of salmon and fresh- 
XI. — Close seasons. [water fish. 

XII.- — Licenses. 
XIII. — Sale and exportation offish. 

APPENDICES. 

Statutes with notes relating thereto.— Sea and Salmon Acts.— List of Sea and Salmon 
Fishery Districts.— Orders in Council as to registration of sea fishing boats.— List of 
fisheries referred to in Domesday Book.— List of fisheries referred to in notes of ancient 
records in the Author's collection. — Index. 
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Second Edition, in royal 8vo, price 38^., cloth, 

THE LAW OF THE DOMESTIC RELATIONS, 

INCLUDING 

HUSBAND AND .WIFE: PARENT AND CHILD: GUARDIAN AND 
WARD : INFANTS : AND MASTER AND SERVANT. 

By WILLIAM FINDER EVERSLEY, B.C.L., M.A., 

OF TKE INNER TEMPLE, BARRISTER-AT-LAW. 

" We are glad to see a second edition of Mr. Eversley's useful work. There is a convenience In having 
the various subjects of which it reats collected in one volume, while at the same time each is handled 
with such fulness as to give the reader all the information he could expect in a separate volume. Mr. 
Eversley states the law with the most painstaking thoroughness, and has made an exhaustive survey of 
all the relevant statutes and cases. . . Great care has been taken to make the present edition complete 
and accurate, and a very full index adds to its utility." — Solicitors^ Journal. 

'' Important statutes and cases have come into operation since the first edition, and this has induced 
Mr. Eversley to give the contracts of married women separate treatment. Careful revision to date now 
makes this treatise comprehensive and thoroughly reliable." — Laiu Times. 

" This is an important and almost a leading treatise on domestic law. The former edition was received 
with merited favour. Its value has become well known, and now, after an interval of eleven years, the 
learned author has brought out a second edition." — Law Journal. 

" It is only necessary, to refer to Mr. Eversley's learned and scholarlike work on ' The Domestic Rela- 
tions,- a book which, though technicalljr belonging to the forbidding ranks of ' Law Books/ is yet full of 
human interest, and written, moreover, in the English language." — Edinbjirgh Review. 

Second Edition, in one volume, royal 8vo, price 32J,, cloth, 
THE LAW RELATING TO THE 

SALE OF GOODS AND COMMERCIAL AGENCY. 

SECOND EDITION. 
By ROBERT CAMPBELL, M.A, 

OF Lincoln's inn, barbister-at-law ; advocate of the scotch bar, 

AUTHOR OF THE " LAW OF NEGLIGENCE," ETC. 



"An accurate, careful, and exhaustive handbook on the subject with which it deals.' The excellent 
index deserves a special word of commendation." — Law Quarterly Review, 

" We can, therefore, repeat what we said when reviewing the first edition— that the book is a contribu- 
tion of value to the subject treated of, and that the writer deals with his subject carefully and fully. '— 
Law Journal. 

Third Edition, in one volume, 8vo, price 2&s. , cloth, 
A TREATISE ON 

THE CONSTRUCTION AND EFFECT OF 
STATUTE LAW. 

with appendices containing words and expressions used in statutes 

which have been judicially or statutably construed, and 

the popular and short titles of certain statutes. 

By henry HARDCASTLE, Barrister-at-Law. 
THIRD EDITION, REVISED AND ENLARGED, by W. F. CRAIES, 

BARRISTER-AT-LAW. 



" The result of Mr. Craies' industry is a sound and good piece of work, the new light thrown 
on the subject since 1879 having been blended with the old in a thoroughly workmanlike 
manner. Though less a student's manual than a practitioner's text-book, it is the sort of 
volume an intelligent perusal of which would educate a student better than ■ the reading of 
much substantial ]sm."— Saturday Review. 



reputation with the Profession, and all interested 
in a somewhat difficult subject." — La7v Times. 

"Of all the various treatises on the subject to 
which the recent Acts have given birth, the one 
under review strikes us as the fullest and best, and 
we heartily recommend it to all seeking instruction 
on these difficult statutes." — Irish Laiv Tiines. 
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Fourth Edition, in 8vo, price 30/., cloth, 

HANSON'S DEATH DUTIES; being the Fourth Edition of 

the Acts relating to Estate Duty I'inance, Probate, Legacy, and Succession 
Duties. Comprising the 36 Geo. III. c. 52 ; 45 Geo. III. c. 28 ; 55 Geo. III. 
c. 184; and 16 & 17 Vict. t. 51 ; the Customs and Inland Revenue Acts, 
43 Vict. c. 14; and 44 Vict. c. 12; also the New Estate Duty Finance Acts, 
57 & 58 Vict. t. 30, and 59 & 60 Vict. c. 28 ; with an Introduction, 
Copious Notes, and References to all the Decided Cases in England, Scot- 
land, and Ireland. An Appendix and a full Index. By Alfred, Hanson, of 
the Middle Temple, Esq., Barrister-at-Law, Comptroller of Legacy and Suc- 
cession Duties. Fourth Edition by Lewis T. Dibdin, M.A., D.C.L., and 
F. H. L. Errington, M.A., Barristers-at-Law. 
*' It is remarkable how surely a really good legal 
treatise finds favour with the Profession. The late 
Mr. Hanson's edition of the Acts relating to ' Es- 
tate, Probate, Legacy and Succession Duties,' is 

one of these The passing of the Finance 

Acts of 1894 and i8g6 has caused the introduction 
of new matter. We recognise a decided improve- 
ment in the work, which we think will enhance its 

In one Volume, royal 8vo, price SOJ. net, 

THE LAW AND PRACTICE IN LUNACY; with 

the Lunacy Acts, 1890-91 (Consolidated and Annotated) ; the Rules of Lunacy 
Commissioners; the Idiots Act, 1886; the Vacating of Seats Act, 1886; the 
Rules in Lunacy ; the Lancashire County (Asylums and other powers) Act, 1891 ; 
the Inebriates Act, 1879 and 1888 (Consolidated and Annotated) ; the Criminal 
Lunacy Acts, 1800-1884 ; and a Collection of Forms, Precedents, &c. By A. 
Wood Renton, Barrister-at-Law. 



In 8vo, price 30J., cloth, 

THE PRACTICE ON THE CROWN SIDE 

Of the Queen's Bench Division of Her Majesty's High Court of Justice 

(Founded on Corner's Crown Office Practice), including 
Appeals from Inferior Courts ; with Appendices of Rules and Forms. 

By F. H. short. Chief Clerk of the Crown Office, and 

FRANCIS HAMILTON MELLOR, M.A., Barrister-at-Law. 



In 8vo, price \2s., cloth, 

THE CROWN OFFICE RULES AND FORMS, 1886. 

The Supreme Court of Judicature Acts and Rules of the Supreme Court, 1883, relating to 
the Practice on the Crown side of the Queen's Bench Division ; including Appeals 
from Inferior Courts, Tables of Court Fees, Scales of Costs ; together with Note& 
Cases, and a Full Index. By F. H. SHORT, Chief Clerk of the Crown Office. 



In 8vo, 1867, price \i>s., cloth, 

CHARITABLE TRUSTS ACTS, 1853, 1855, 1860; 

THE CHARITY COMMISSIONERS' JURISDICTION ACT, 1852; 
THE ROMAN CATHOLIC CHARITIES ACTS: 
Together with a Collection of Statutes relating to or affecting Charities, including the 
Mortmain Acts, Notes' of Cases from 1853 to the present time, Forms of Decla- 
rations of Trust, Conditions of Sale, and Conveyance of Charity Land, and a 
very copious Index. Second Edition. 
By HUGH COOKE and R, G. HARWOOD, of the Charity Commission. 
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Just Published, Demy 8vo, 152 pp. Price Is. dd. 

THE LAW RELATING 



UNCONSCIONABLE BARGAINS 

WITH 

MONEY-LENDERS. 

INCLUDING the History of Usury to the Repeal of the Usury Laws, with Appendices, 
and containing a Digest of Cases, Annotated ; relating to Unconscionable Bargains, 
Statutes, and Forms for the use of Practitioners. By Hugh H. L. Bellot, M.A., 
B.C.L., and R. James Willis, Barristers-at-Law. 

INNER TEMPLE RECORDS. A Calendar of the. 

Edited by F. A. Inderwick, Q.C. Vol. L, 21 Hen. VIL (1505)— 45 Eliz. 
(1603). Vol. 11., James I. (1603)— Restoration (1660). Vol. IIL, 12 Charles IL 
(1660) — 12 Anne (1714). Imperial 8vo. Roxburghe binding. 1896. 20J. per 
vol, net. 

In one Volume, Svo, price 20s. , cloth, 
THE 

PRINCIPLES OF COMMERCIAL LAW; 

WITH AN APPENDIX OF STATUTES, ANNOTATED BY MEANS OF 
REFERENCES TO THE TEXT. 

By JOSEPH HURST and LORD ROBERT CECIL, 

OF THE INNER TEMPLE, BARRISTERS-AT-LAW. 

" Their compendium, we believe, will be found a really useful volume, one for the lawyer and the 
business man to keep at his elbow, and which, if not giving them all that they require, will place m theu: 
hands the key to the richer and more elaborate treasures of the Law which lie in larger and more exhaus- 
tive works." — Law Times. 

"The object of the authors of this work, they tell us in their preface, is to state, within a moderate 
compass, the principles of commercial law. Very considerable pains have obviously been expended on the 
task, and the book is in many respects a very serviceable one."— Law "Jcurnat. 



In 8vo, price i6j., 

THE LAW OF PRINCIPAL AND SURETY. 

By S. a. T. ROWLATT, M.A., 

LATE FELLOW OF KINg'S COLLEGE, CAMBRIDGE ; OF THE INNER TEMPLE, BAERISTER-AT-LAW. 

"... Here will be found all the rights and liabilities of the surety, his defences, his releases, the 
effect of bankruptcy, and so on; and as we said at the outset, the index forms a most excellent and 
comprehensive guide to the text. ... We can quite believe that this text-book will take a respectable 
place among legal authorities." — Law Times. 

" He brings out fully in all its ramifications the nature of the law of ^nsixatce."— Saturday Review. 

•• Few branches of the law are more important or difficult than that relating to sureties. The latest 
addition to legal literature is a treatise by Mr. S. A. T. Rowlatt or. ' The Law of Principal and Surety, 
which deals with the subject both exhaustively and ably. The work is excellent in style and 
arrangement, and ought to prove very useful to every lawyer who has occasion to refer to it. —l^loie. 

• • There are too many works on most branches of the E nglish Law, and too many vjriters eager to make 
books on almost every legal subject, however small. It is, therefore a remarkable fact that a subject so 
important as the Law o? Sureties has been comparatively neglected, there being only one recent work 
of repute devoted entirely to the subject. For this reason we welcome Mr. Rowlatt s treatise, which has 
solid merits that ought to insure success. The book is a very good one, and the author may be congratu- 
lated on the successful accomplishment of a difficult task. '—Law Journal. 

C 2 
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Second Edition. In royal 8vo, price 30J., cloth, 

A TREATISE ON THE 

LAW AND PRACTICE 

RELATING TO , 

LETTERS PATENT for INVENTIONS. 

WITH AN 

APPENDIX OF STATUTES, INTERNATIONAL CONVENTION, 

RULES, FORMS AND PRECEDENTS, ORDERS, &c. 

By ROBERT FROST, B.Sc. (Lond.), 

FELLOW OF THE CHEMICAL SOCIETY; OF LINCOLN'S INN, ESQUIRE, BARRISTER-AT-LAW. 

" In our view a good piece of work may create a demand, and without disparaging existing literature 
upon the subject of patents, we think the care and skill with which the volume by Mr. Frost has been 
compiled entitles it to recognition at the hands of the profession. . . . Judging. Mr. Frost on this 
ground, we find him completely satisfactory. A careful examination of the entire volume satisfies us that 
great care and much labour have been devoted to the production of this treatise, and, we think that patent 
agents, solicitors, the bar and the bench, may confidently turn for guidance and instruction to the pages 
of Mr. Frost." — Lmv Tivtes. . .„ , , 

" Few practice books contain so much in so reasonable a space, and we repeat that it will be found 
generally useful by practitioners in this important branch of the law. ... A capital index concludes 
the book." — Law Journal, . 

" The book is, as it professes to be, a treatise on patent law and practice, the several topics being con- 
veniently arranged and discussed in the thirteen chapters which form the body of the work, to which 
are appended statutes, rules, and forms. The statements of the law, so far as we have been able to test 
them, appear to be clear and accurate, and the author's style is pleasant and good. . . . The book is 
a good one, and will make its way The index is better than usual. Both paper and type are also 
fiTLCt^txvt"— Solicitors^ Journal. , 

Second Edition. In two volumes, royal 8vo, price 50J., cloth, 

A PRACTICAL TREATISE ON THE 

LAW OF BUILDING AND 
ENGINEERING CONTRACTS, 

And of the DUTIES and LIABILITIES of ENGINEERS, ARCHITECTS, 

SURVEYORS AND VALUERS, 

WITH AN APPENDIX OF PRECEDENTS, 

ANNOTATED BY MEANS OF REFERENCE TO THE TEXT AND TO CONTRACTS 

IN USE. 

AND AN APPENDIX OF UNREPORTED CASES 

ON BUILDING AND ENGINEERING CONTRACTS. 

By ALFRED A. HUDSON, 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 



" This is a book of ^reat elaboration and completeness. It appears from the preface that the.author has 
the twofold qualification of technical knowledge of building, gained as an architect, and devotion, to the 
legal aspects of building, engineering, and shipbuilding contracts since he became a member of the bar- 
.... The list of cases cited covers fifty large pages, and they include, not merely English,' but American 

^and Colonial decisions The hookas a whole represents a large amount of well-directed labour, and 

it ought. to become the standard work on its sahjcct."— -Solictors' J ourfial. 

" A very full index completes the book. Mr. Hudson has struck outanewline for himself,, and. pro- 
duced a work of considenible merit,, and one which will probably be found indispensable by.practitioners, 
inasmuch as it contains a great deal that is not to be found elsewhere. The Table of Cases refers to. all 
the reports." — Z.aw Jo/tmal. 

'*^Mr. Hudson, having abandoned his profession of an architect to become abarristerj hit upon the idea 
of writing this work, and he has done it with a thoroughness which every houseowner would like' to see 

bestowed upon modem houses The Index and Table of Cases reveal a vast amount of industry 

expended upon detail, and we shall be much surprised if Mr. Hudson does not reap the reward of his 
labours by obtaining a large and appreciative public."— iaw Times. 
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Third Edition. In 8vo, price \os. 6d., cloth, 

OUTLINES OF THE LAW OF TORTS. 

By RICHARD RINGWOOD, M.A., 

OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW ; AUTHOR OF "PRINCIPLES OF BANKRUPTCV," &C., 
AND LECTURER ON COMMON LAW TO THE INCORPORATED LAW SOCIETY. 

"We have always had a great liking for this work, and are very pleased to see by the appearance of 
a new Edition that it is appreciated by students. We consider that for the ordinary student who wants 
to take up a separate work on Torts, this is the best book he can read, for it is clear and explanatory, and 
has good illustrative cases, and it is all contained in a very modest compass. . . . This Edition 
appears to have been thoroughly revised, and is, we think, in many respects improved." — Law Students' 
journal, 

" The work is one we well recommend to law students, and the able way in which it is written reflects 
much credit upon the author." — Law Times. 

" Mr. Ringivood's book is a plain and straightforward introduction to this branch of the law."— Zaai 
*^* Prescribed as a text-book by tke Incorporated Law Society of Ireland. 

Sixth Edition, in 8vo, price zis,, cloth, 

THE LAW OF COMPENSATION FOR LANDS, HOUSES, &c. 

UNDER THE LANDS CLAUSES CONSOLIDATION ACTS, THE RAILWAYS 

CLAUSES CONSOLIDATION ACTS, THE PUBLIC HEALTH ACT, 1875 ; 

THE HOUSING OF THE WORKING CLASSES ACT, 1893; 

THE METROPOLIS LOCAL MANAGEMENT ACT, 

AND OTHER ACTS, 

WITH A FULL COLLECTION OF FORMS AND PRECEDENTS. 
By eyre LLOYD, 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 

SIXTH EDITION. 
By W. J. BROOKS, 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 



'* In providing the ie^ai profession loith a hook which contains the decisions of the Courts oj Law attd 
Equity upon tJte various statutes relating to the Law of Compensation, Mr. Eyre Lloyd has long since 
left all competitors in the distance^ and his book may now be considered the stattdard work upon the sub- 
ject. The plan of Mr. Lloyds book is generally known, and its lucidity is appreciated; the Resent quite 
fulfils all the promises of the preceding editiotis^ and contains in addition to other matter a complete set 
offortns under the Artizans and Labourers Act, 1875, attd specitnens of Bills of Costs^ which will be found 
a novel feature y extremely useful to legal practitiotters." — ^Justice of the Peach. 

In crown 8vo, price 6s. , cloth, 

ESSAYS IN JURISPRUDENCE AND LEGAL HISTORY. 

By JOHN W. SALMOND, M.A., LL.B. (Lond.), 

a BARRISTER OF THE SUPREME COURT OF NEW ZEALAND. 

In demy 8vo, price i8j., net, cloth. 

JURISPRUDENCE; OR, THEORY OF THE LAW. 

By JOHN W. SALMOND, M.A.. LL.B., 

BARRISTER-AT-LAW ; AUTHOR OF " ESSAYS IN JURISPRUDENCE AND LEGAL HISTORY." 
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Second Edition, in 8vo, price "js. 6i/., cloth, 

THE LAW OF 

NEGOTIABLE SECURITIES, 

CONTAINED IN A COURSE OF SIX LECTURES. 
Delivered by WILLIAM WILLIS, Esq., K.C, 

AT THE REQUEST OF 

THE COUNCIL OF LEGAL EDUCATION. 



" No one can fail to benefit by a careful perusal 
of this volume." — Irish Law Times. 

"We heartily commend them, not only to the 
student, but to everybody — lawyer and commercia 
man alike." — The Accmtntant. 



"Mr. Willis is an authority second to none on 
the subject, "and in these lectures he summarizes for 
the benefit not only of his confreres, but of the lay 
public the knowledge he has gained through close 
study and lengthy experience." 



In one large vol., 8vo, price 32J., cloth, 



INSTITUTES AND HISTORY OF ROMAN PRIVATE LAW, 

WITH CATENA OF TEXTS. 

Bv Dr. carl SALKOWSKI, Professor of Laws, Konigsberg. 

Translated and Edited by E. E. Whitfield, M.A. (Oxon.). 



In 8vo, price 4r. td., cloth, 
THE 

NEWSPAPER LIBEL AND REGISTRATION ACT, 1881. 

WITH A STATEMENT OJ" THE LAW OF LIBEL AS AFFECTING 
PROPRIETORS, PUBLISHERS, and EDITORS OF NEWSPAPERS. 

By G. ELLIOTT, Barrisler-at-Law, of the Inner Temple. 
In 8vo, price 7^., cloth, 

TBE SUCCESSION LAWS OF CHRISTIAN COUNTRIES, 

WITH SPECIAL REFERENCE TO THE LAW OF PRIMOGENITURE 
AS IT EXISTS IN ENGLAND. 

By eyre LLOYD, B.A., Barrister-at-Law. 
In royal 8vo, 1S77, price los., cloth, 

THE CASE OF LORD HENRY SEYMOUR'S WILL 

(WALLACE V. THE ATTORNEY-GENERAL). 
Reported by FREDERICK WAYMOUTH GIBBS, C.B., Barrister-at-Law, 

LATE FALLOW OF TRINITY COLLEGE, CAMBRIDGE. 
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Eighth Edition, in 8vo, price \os. 6ii., cloth, 

THE PRINCIPLES OF BANKRUPTCY. 

EMBODYING 

The Bankruptcy Acts, 1883 and 1890, and the Leading 
Cases thereon ; 

Part of the Debtors Act, 1869 ; 

The Bankruptcy Appeals (County Courts) Act, 1884; 

The Bankruptcy (Discharge and Closure) Act, 1887; 

The Preferential Payments in Bankruptcy Acts, 1888 & 
1897: 

WITH AN APPENDIX 

CONTAINING 

THE SCHEDULES TO THE BANKRUPTCY ACT, 1883-; 

tlji; ^Saitkniptcg fluhs, 1886, 1890, anb 1S91; 

THE RULES AS TO THE COMMITTAL OF JUDGMENT DEBTORS, 

AND AS TO ADMINISTRATION ORDERS; 

REGULATIONS ISSUED BY THE BANKRUPTCY JUDGE; 

A SCALE OF COSTS, FEES AND PERCENTAGES ; 

W\jt lilla of ^alU ^da, 1878, 1882, 1890, mti 1891, 

AND THE RULES THEREUNDER ; 

THE DEEDS OF ARRANGEMENT ACT, 1887; 

AND THE RULES THEREUNDER. 

BY RICHARD RINGWOOD, M.A., 

OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW ; LATE SCHOLAR OF TRINITY COLLEGE, DUBLIN. 



" We welcome a new edition of this excellent student's book. We have written favourably of it in 
reviewine nrevious editions, and every good word we have written we would now reiterate and perhaps 
even more so. ... In conclusion, we congratulate Mr. Ringwood on this edition, and have no 
hesitation in saying that it is a capital student's book."— Zaia Students' Journal. 

"This edition is a considerable improvement on the first, and although chiefly written for the use of 
Students, the work will be found useful to the practitioner."— ioK/ Times. 

•• Mr Ringwood's book has now been in existence for several years, and has always enjoyed the favour 
of those for whom it was written. The new edition-which, fortunately, is jiot enlarged-will be found 
ee[ually suitable with those, which it follows, for the purposes for which it is written, and, moreover, is 
quite up to diLte."— Law Journal. .... ,, , j 

" The author deals with the whole history of a bankruptcy from the_ initial act of bankruptcy down to 
the discharge of the bankrupt, and a cursory perusal of his work gives the impression that the book 
^11 prove useful to practitioners as well as to students. The appendlix also contains much matter that 
w ?e useful to practitioners, including the Schedules, the Bankruptcy Rules of 1886, 1890 and 1891, 
the Rules of the Supreme Court as to Bills of Sale, and various Acts of Parliament bearuig upon the 
subject. The Index is copious."— Accountant's Magazine. 
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Third Edilion, in one vol., price 20J., cloth, 

A COMPENDIUM OF THE LAW OF 
PROPERTY IN LAND. 

FOR THE USE OF STUDENTS AND THE PROFESSION. 

THIRD EDITION WITH ADDENDA, GIVING THE LAND TRANSFER 
ACT, 1897, WITH REFERENCES TO THE TEXT. 

By WILLIAM DOUGLAS EDWARDS,, LL.B., 

OF Lincoln's inn, barrister-at-law. 

"Mr. Edwards' treatise on the Law of Real Property is marked by excellency of arrangement and 

conciseness of statement We are glad to see, by the appearance of successive editions, that the 

merits of the book are appreciated." — Solicitors' J ou-nial. 

" So excellent is the arrangement that we know of no better compendium upon the subject of which it 
treats." — Law TtJiies. 

"We welcome the third edition of Mr. Edwards' book. It has by this time secured a first place 
amongst students' books on Real Property, both by its admirable arrangement of topics and by the 
clearness of its statements. The present edition incorporates the Statutes and Cases for 1896." — 
Cambridge Revieiv. 

"An established place in legal literature is occupied by Mr. W. D. Edwards' 'Compendium of the Law 
of Property in Land,' the third edition of which has just been published." — The Globe. 

" We consider it one of the best works published on Real Property Law." — Law Students' jfouryial. 

"Another excellent compendium which has entered a second edition is Mr. Edwards' 'Compendium of 
the Law of Property in Land.' No work on English law is written more perspicuously." — Law Times. 

"The author has the merit of being a sound lawyer, a merit perhaps not always possessed by the 
authors of legal text-bookg for students." — Law Quarterly Review. 

"Altogether it is a work for which we are indebted to the author, and is worthy of the improved 
notions of law which the study of jurisprudence is bringing to the Xrowx."— Solicitors* Jourttal. 

Second Edition, with Supplement, in royal 8vo, price 46^., cloth. 
THE LAW RELATING TO 

SHIPMASTERS AND SEAMEN. 

THEIR APPOINTMENT, DUTIES, POWERS, RIGHTS, LIABILITIES, 

AND REMEDIES. 

By the late JOSEPH KAY, Esq., M.A., Q.C. 
Second Edition. 

WITH A SUPPLEMENT 

Comprising THE MERCHANT SHIPPING ACT,-iZ9A, The Rules of 

Court made thereunder, and the {proposed) Reflations fo r 

Preventing Collisions at Sea. 

By the Hon. J. W. MANSFIELD, M.A., and 

G. W. DUNCAN, Esq., B.A., 

OF THE INNER TEMPLE, BAKRISTERS-AT-LAW. 



REVIEWS OF THE SECOND EDITION 



"It will, howe\-er, be a valuable book of refer- 
ence for any lawyer desiring to look up a point 
connected with the rights and duties of a ship- 
master or a seaman— the list of cases cited covers 
nearly seventy pages — while any. shipmaster, ship- 
agent or consul who masters this edition will be 

well posted up We hope this new 

Edition will be quickly appreciated, for the 



Editors have carried out an arduous task carefully 
and well." — Law Journal, April, 1894, 

"It has had practical and expert knowledge 
brought to bear upon it, while the case law is 
brought down to a very late date. Considerable 
improvement has been made in the index." — Law 
T'www, April, 1894. 



In royal 8vo, price 10s. 6d,, cloth, 

THE MERCHANT SHIPPING ACT, 1894; 

With the Rules of Court made thereunder. Being a Supplement to KAY'S LAW 
RELATING TO SHIPMASTERS AND SEAMEN. To which are added the 
(proposed) Regulations for Preventing Collisions at Sea. With Notes. By Hon T 
W. Mansfield, M.A., and G. W. Duncan, B.A., of the Inner Temple,, Barristers'- 
at-Law. 
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Eighth Edition, in royal 8vo, price 36j-., cloth, 

BDCKLEY ON THE COMPANIES ACTS. 

THE LAW AND PRACTICE UNDER THE COMPANIES ACTS, 1862 to 1900 ; and 

' THE LIFE ASSURANCE COMPANIES ACTS, 1870101878; including. '; 

THE COMPANIES (MEMORANDUM OF ASSOCIA'^'ION) ACT ; 

THE COMPANIES (WINDING-UP) ACT, and the 

DIRECTORS' LIABILITY ACT. 

^ %xtntxee on the Jato of goint Stack (ttompantta. 

CONTAINING THE STATUTES, WITH THE RULES, ORDEKS, AND 

FORMS, TO REGULATE PROCEEDINGS. 

EIGHTH EDITION BY 
A. C. CLAUSON, Esq., M.A., 



OF LINCOLN'S INN, bARRISTKR-AT-LAW, 



Third Edition, royal 8vo, price 38^., cloth, 
THE 

LAW OF CORPORATIONS AND COMPANIES. 

A TREATISE ON THE DOCTRINE OF 

ULTRA VIRES: 

BEING 

All, Investigation of the Principles which Limit the Capacities, Powers, and Liabililies of 
CORPORATIONS, 

AND MORE ESPECIALLY OF 

JOINT STOCK COMPANIES. 
By SEWARD BRICE, M.A., LL.D., London^ 

OF THE INNER TEMPLE, ONE OF HIS MAJESTY'S COUNSEL. 

THIRD EDITION. 

REVISED THROUGHOUT AND ENLARGED, AND CONTAINING THE 
■ UNITED STATES AND COLONIAL DECISIONS. 



REVIEWS. 

", . . . On the whole, we C07tsider Mr, Bvice's exhaustive "work a valuable addition to the literature of 
the profession" — Satokdav Review. 

" *' It is the Law of Corporations that Mr. Brice treats of (and treats of more fully, and at the same 
time more scientifically, than any work with which we are acquainted), not the law of principal and 
agent ; and Mr. Brice does not do his book justice by giving it so vague a title." — Law Journal. 

"On this doctrine, first introduced in the Common Law Courts in East Anglian Railway Co. v. 
Eastern Conniies Railway Co.y Brice on Ultra Vires may be read with advantage." — Judgfnent of 
Lord Justice Bramwell, in the Case of Evershedv. L. «S^ h. IV. Ry. Co. (L. R., 3 Q. B Div. 141). 

In demy,l2mo, price 6j., cloth, 

THE LAW OF SAVINGS BANKS SINCE 1878; 

With a Digest of Decisions made by the Chief Registrar and Assistant Registrars of 
Friendly Societies from 1878 to 1882, being a Supplement to the Law relating to 
Trustee and Post Office Savings Banks. 

By U. A. FORBES, of Lincoln's Inn, Barrister-at-Law. 
■*,* The complete work can be had, price \os. td., doth. 
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Fourth Edition, in royal 8vo, price 40J., cloth, 

THE JUDGMENTS, ORDERS, AND PRACTICE OF 
THE SUPREME COURT, 

CHIEFLY in RESPECT to ACTIONS ASSIGNED to the CHANCERY DIVISION. 

BY LOFTUS LEIGH PEMBERTON, 

One of the registrars of the Supreme Court of Judicature ; and Author of " The Practice 
in Equity by way of Revivor and Supplement." 

■'The work under notice ought to be of considerable service to the profession. The forms 

throughout the work — and they are the most important element in it — appear to us to be accurate, and of 
the most approved type. This fact alone will commend the new edition to practitioners in the Chancery 
Division. There is a useful table of the Lord Chancellors and Judges at the beginning of the book, and a 
very full index concludes it." — Laiv Times. 

In demy i2mo, price 5^., 

THE STATUTORY LAW RELATING TO TRUSTEE 

SAVINGS BANKS (1863—1891), together with the Treasury Regu- 
lations {1888— 1889), and the Scheme for the Appointment of the Inspection 
Committee of Trustee Savings Banks. By Urquhart A. Forbes, of Lincoln's 
Inn, Esq., Barrister-at-Law, Author of " The Law Relating to Savings Banks " ; 
the "Law of Savings Banks since 1878"; and joint Author of "The Law 
Relating to Water." 

In 8vo, price 15^., cloth, 
THE LAW AND PRACTICE RELATING TO 

THE ADMINISTRATION OF DECEASED PERSONS 

BY THE CHANCERY DIVISION OF THE HIGH COURT OF JUSTICE ; 

WITH AN ADBENSA giving the alterations effected by the NEW BTTLES of 1883, 

And an APPENDIX OF ORDERS AND FORMS, Annotated by 
References to the Text. 

By W. GREGORY WALKER and EDGAR J. ELGOOD, 

OF Lincoln's inn, barristers-at-law. 
In one volume, 8vo, 1875, price i8j., cloth, 

THE PRACTICE BEFORE THE RAILWAY COMMISSIONERS 

UNDER THE REGULATION OF RAILWAY ACTS, 1873 & 1874; 

With the Amended General Orders of the Commissioners, Schedule of Forms, and Table 
of Fees: together with the Law of Undue Preference, the Law of the Jurisdiction 
of the Railway Commissioners, Notes of their Decisions and Orders, Precedents of 
Forms of Applications, Answers and Replies, and Appendices of Statutes and Cases. 

By J. H. BALFOUR BROWNE, 

OF THE MIDDLE TEMPLE, K.C. 

In foolscap 8vo, superfine paper, bound in Vellum. 
*^* A limited number of copies have been printed upon large paper, 

SCINTILLAE JURIS. 

By CHARLES J. DARLING, Q.C., M.P. With a Frontispiece and Colophon by 
Frank Lockwood, Q.C, M.P. Fourth Edition (Enlarged). 

" 'Scintillae Juris' is that little bundle of humorous essays on law and cognate matters which, since the 
day of its first appearance, some years ago, has been the delight of legal circles. ... It has a quality 
of style which suggests much study of Bacon in his lighter vem. Its best essays would not be unworthy of 
the Essays, and if read out, one by one, before a blindfolded connoisseur^ might often be assigned to that 
wonderful book." — Daily News. 
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Now ready, Second Edition, in royal 8vo, price i8j. net, cloth. 

THE LAW SPECIALLY RELATING TO 

TRAMWAYS AND LIGHT RAILWAYS: 

AND CONTAINING 

IHE TRAMWAYS ACT, 1870, and the BOARD OF TRADE RULES AND REGULATIONS 

RELATING TO TRAMWAYS, WITH NOTES; and the LIGHT RAILWAYS 

ACT, 1896, AND THE BOARD OF TRADE RULES AND REGULATIONS 

RELATING TO LIGHT RAILWAYS, WITH NOTES ; 

AND A FULL COLLECTION OF PRECEDENTS. 

By SEWARD BRICE, M.A., LL.D., London, 

ONE OF HIS majesty's COUNSEL, 

Author 0/ " A Treatise on the Doctrine of Ultra Vires^" d^c, 

AND 

B. J. LEVERSON, 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 

" . . . The book is one which will be found thoroughly reliable; the volume is altogether abreast of 
the decisions, and is a perfectly modern exposition of the subject of which it treats." — Law Titnes. 

_" . . Mr. Seward Brice has, as it might have been expected, dealt extremely well with the parts of 
his subject which concern the constitution, powers and liabilities of tramway companies, and his chapter 
on finance is good." — Law Journal. 

" The book is well arranged and clearly written. . , . Altogether we may say that the book leaves 
nothing to be desired to constitute a useful and reliable text-book upon an important branch of the law." 
— Irish Law Times, 

Now ready. Demy 8vo. 5j. net. 

INTERNATIONAL LAW IN SOUTH AFRICA, 

INCLUDING THE FOLLOWING SUBJECTS : 

CONTRABAND FOR NEUTRAL PORTS, SUZERAINTY, PASSAGE OF TROOPS OVER 

NEUTRAL TERRITORY, CONDUCT OF WARFARE, ANNEXATION, LIMITED 

COMPANIES IN THE WAR, WITH A COMPARATIVE SUMMARY OF 

THE TRANSVAAL CONVENTIONS OF 1881 AND 1884, 

By TH. BATY, B.C.L., Barrister-at-Law. 



"Six brief essays on aspects of International Law are here presented touching the 

points arising for settlement in South Africa The collocation of interesting 

fragments and curious information is apparent, but principles are also enunciated, and 
the little work will be of considerable value at the present epoch. . . , Persons whose 
Ideas of legitimate warfare have been shocked and confused by the extraordinary language 
of some newspaper correspondents and the irrational attitude of part of the Press, will 
find in this book food for thought and reflection; it ought to be widely read." — Law 
Times, 

" The author is to be congratulated on having produced a most interesting and read- 
able book on an important subject. No Member of Parliament should be allowed to 
speak on the war unless he has read Mr. Baty's book." — Law Notes. 

" Mr. Baty's treatment is full, clear, and fresh, and well worthy of the attention 
of students of International Law. The concluding chapters on 'Annexation,' and 
' Limited Companies in the War ' are particularly good as well as logical. Mr. Baty 
gives an interesting and useful comparative summary of the Transvaal Conventions of 
1881 and 1884." — Law journal. 

In 8vo, 1875, price "js. 6d., cloth, 

ON THE COMPULSORY PURCHASE OF THE UNDERTAKINGS 
OF COMPANIES BY CORPORATIONS, 

And the Practice in Relation to the Passage of Bills for Compulsory Purchase through 
Parliament. By J. H. Balfour Browne, of the Middle Temple, K.C. 
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., Now ready, Third Edition, in crown Svo, price 14^., cloth. 

THE LAW OF EVIDENCE. 

■By S. L.' PHIPSON, M.A., of the Inner Te'mple, Barrister-at-LaW. '-- \ 
"This is'a Ve^y critttpendibus and accurate volOme on a subject which we fear is "not^ studied as much as 
it should be. The arrangement is excellent, illustrations apd examples being given in parallel columns. 
Its success is thoroughly justified." — Law Thues. ' 

.. , " The .wprk is compact yet reasonably full, and the rules of law are accompanied by a large number of 
■wtlUchosen illustrations. The book is somewhat longer than its predecessor, the text being amplified, tHe 
index enlarged,-' arid the number of cases cited considerably increased." — Lanv Journal. ' 

" This second edition of Mr. PhipSon's work seems to have been brought down to date with great care, 

and to have the English and Irish cases carefully collated The author's.mode of contrasting 

in parallel columns' the decisions for or against a particular question, or drawing nice distinctions, can 
hardly be excelled. The author seems to have- succeeded in producing a book handy in size, easy of 
reference, and replete with information." — Irish Law Times. , , 

In Svo, price 5^., cloth, 

THEORIES AND CRITICISMS OF SIR HENRY MAINE. 

By morgan O. EVANS, Barrister-at-Law. 

Contained in hi? six works, "Ancient Law," "Early Law and Ciistoms," ". Eatly 
History of Institutions," "Village Communities," "International Law," and 
"Popular Government," which works have to be studied for the various examina; 
tions. 

, In 8vo, 1872,, price Ts. dd., cloth, 
AN EPITOME AND ANALYSIS OF 

SAYIGNY'S TREATISE ON OBLIGATIONS IN ROMAN LAI. 

; ', By ARCHIBALD BROWN, M.A., 

EDIN. AND OXON., AND B.C.L. OXON., OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW. 



"Mr. Archibald Brown deserves the thanks 
of all interested in the science of Law, whether 
as a* study or 'a practice, for ' his edition of 
Herf von Savigny's great work 'on 'Obligations.* 
Mr. Brown has undertaken a double task — tbe 
translation of his author, and ^he analysis of his 
author's matter. That he has succeeded in reducing 
the bulk of the original will be seen at a glance ; 



the French translati,on consisting of -two volumes, 
with some five hundred pages apiece, as compared 
with Mr. Brown's thin volume of a huiidreU and 
fifty pages. At the same time the pith of Von 
Savigny's matter seems to be'very successfully pre- 
served, nothing which might be useful to the 
English reader being apparently omitted." — La-w 
Journal. 



THE ELEMENTS OF ROMAN LAW, 



Third Edition, in crown Svo, 6j. 
A CONCISE DIGEST OF THE 

INSTITUTES OF GAIUS AND JUSTINIAN. 

With copious References arranged in Parallel Columns, also Chronological and 

Analytical Tables, IJsts of Laws, &'c, &'c. 

Primarily designed for the Use of Students preparing for Examination at 

Oxford, Cambridge, and the Inns of Court. 

By SEYMOUR F. HARRIS, B.C.L., M.A., 

WORCESTER COLLEGE, OXFORD, AND THE INNER TEMPLE, BARRISTER-AT-LAW, 
AUTHOR OK "universities AND LEGAL EDUCATION." 



" 7'his book contains a summary in English of the elements of Roman Law as contained 
in the works of Gains and fustinian, ana is so arranged that the reader can at once see 
what are the opinions of either of these two writers on ecuh point. From the very exact 
and accurate references to titles and sections given he can at once refer to the original 
writers. The concise manner in which Mr, Harris has arranged his digest wilt render 
it most useful, not only to the students for whom it was originally written, but also to those 
persons who, though they have not the time to wade through the larger treatises of Ppstc, 
Sanders, Ortolan, and others, yet desire to obtain some knowledge of Roman Law." — 
Oxford and Cambridge Undergraduates' Journal. 
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Fifth Edition, in crown 8vo, price 15J., cloth, 

ENGLISH CONSTITUTIONAL HISTORY: 

FROM THE TEUTONIC INVASION TO THE PRESENT tiME. 

5<;»ianeb. sa a 'aCcxt-boolt for <Slttbent3 aiib otlteirjs. 

By T. p. TASWELL-LANGMEAI>, B.C.L., 

OP Lincoln's ink, barrister- at-law, fprmerlv vinerian scholar in the university 

AND late professor OF CONSTITUTIONAL LAW "AND HISTORV, 
UNIVERSITY COLLEGE, LONDON. 

Fifth Edition, Revised throughout, with Notes, ' 
By Philip A. Ashworth, 

BARRISTER-AT-LAW ; TRANSLATOR OF GNEISt's " HISTORY OF THE ENGLISH CONSTITUTION. 



"We heartily commend this valuable booTc to the study of all, whether Conservative or Liberal in 
■ politics, who desire to take an intelligent part in public life." — The New Saturday: 

. " ' Taswell-Langmead ' has long been popular with candidates for examination in Constitutional- 
History, and the present edition should render it even more so. It is now, in our opinion, the ideal 
students' book, upon the subject." — Law 2votes. 
""Mr. Carmichael has performed his allotted task with credit to himself, and the high standard of 
excellence attained by Taswe 11- Lang mead's treatise is worthily maintained. This, the third edition, will 
be fpund as useful as its predecessors to the lar^e class of readers and students who seek in its pages 
accurate knowledge of the history of the constitution." — La-w Times. 

'■ "To the student of constitutional law this work will be invaluable The book is remarkable 

for the raciness and vigour of its style. The editorial contributions of Mr. Carmichael are judicious, and 
add much to the value of the work." — Scottish Law Review. 

" The work will continue to hold the field as the best class-book on the subject." — Contemporary Review. 
, " The book is well known as an admirable introduction to the study of constitutional l.aw for students at 

: laiy Mr. Carmichael appears to have done the work of editing, made necessary by the death 

' of Mr. Taswell-Langmead, with care and judgment." — Law Journal. 

" The work before us it would be hardly possible to praise too highly. In style, arrangement, clearness, 
aiid Size, it would be difficult to find anything better on the real history of England, the history of its 
constitutional growth as a complete story, than this volume." — Boston {U.S!) Literary World. 

"As it now stands, we should find it hard to name a better text-book on English Constitutional 
History." — Solicitors' Jourtial. 
'- " Mr. Taswell-Langmead's compendium of the rise and development of the English Constitution has 

evidently supplied a want The present Edition is greatly improved. . . , We have no hesitation in 

saying that it is a thoroughly good and useful work." — Spectator, 

" It is a safe, careful, praiseworthy digest and manual of all constitutional historjr and law.'' — Globe. 
"The volume on English Constitutional History, by Mr. Taswell-Langmead, is exactly what such a 
history should be." — Standard. 

" Mr. Taswell-Langmead has thoroughly grasped the bearings of his subject. It is, however, in dealing 
with that chief subject of constitutional history — parliamentary government — that the work exhibits its 
great superiority over its rivals." — Acadetnv. 

Second Edition, in 8vo, price 6j., cloth, 

HANDBOOK TO THE INTERMEDIATE AND 
FINAL LL.B. OF LONDON UNIVERSITY ; 

(PASS AND HONOURS) 

Including A COMPLETE SUMMARY OF "AUSTIN'S JURISPRUDENCE," 
AND THE EXAMINATION PAPERS OF LATE YEARS in ALL BRANCHES. 

By a B.A., LL.B. (Lond.). 
In crown 8vo, price 3^. ; or Interleaved for Notes, price 45., 

CONTRACT LAW. 

QUESTIONS ON THE LAW OF CONTRACTS. With Notes to the 
Answers. Founded on "Anson," " Chilty," and "Pollock." 

By Philip Foster Aldred, D.C.L., Hertford College and Gray's Inn. 
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Thirteenth Edition, in 8vo, price 2ls., cloth, 

THE PRINCIPLES OF EQUITY. 

INTENDED FOR THE USE OF STUDENTS AND THE PROFESSION. 

By EDMUND H. T. SNELL, 

OF THE MIDDLE TEMPLE, BARKISTER-AT-LAW. 

THIRTEENTH EDITION. 
By ARCHIBALD BROWN, M.A. Edin, & Oxon., & B.C.L. Oxon., 

OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW ; AUTHOR OF ' A NEW LAW DICTIONARY," 
"an ANALYSIS OF SAVIGNY ON OBLIGATIONS," AND THE " LAW OF FIXTURES.' 



REVIEWS. 

."The Twelfth Edition of this work will be welcomed. . . . The book is now a standard work on the 
' Principles of Equity,' and we sup|>ose that v6ry few aspirants for the Bar and the Rolls present them- 
selves for examination without reading the book more than once. . . . There is no book on Equity 
which can come near ' Snell.' "— Law Notes. 

" ' Snell ' remains, as it has been for a generation, the indisputable introduction to the study of Equity.'' 
— Oxford Magazine. 

" The fact that ' Snell's Principles of Equity has reached the Twelfth Edition is in itself sufficient 
to show the warm approval of the profession, It is a wonderful compendium of Equity Principles, so 
arranged as to lead the reader steadily on from simpler to more abstruse questions ; and is most useful, 
not only to the student, but also to the barrister in his every-day -work." — Irisk Laiv Times. 

"The student who has mastered 'Snell' will know as much about Equity as most practitioners, and 
more than some. . . . This edition appears to have been brought well up to date. It is, moreover, 
furnished with an excellent index. This is fortunate, as ' Snell holds the field as a treatise on Equity," 
^-Laiv Journal. 

" This is the Eighth Edition oi this student's text-book which the present editor has brought out. . . , 
the book is a good introduction to Equity, and is additionally useful by having a full index. ' — Solicitors' 
Journal. 

" Whether to the beginner in the study of the principles of Equity, or to the practising lawyer in the 
hurry of work, it can be unhesitatingly recommended as a standard and invaluable tx&2Xvi&."— Cambridge 
Review. 

" This is now unquestionably the standard book on Equity for students." — Saturday Review. 



" We know of no better introduction to the Principles of Equity, ^^ — 
Canada Law Journal. 

Seventh Edition, in the press, in 8vo, price 6j., cloth, 

AN ANALYSIS OF SNELL'S PRINCIPLES OF 

EQUITY. Founded un the Thirteenth Edition, With Notes 

thereon. By E, E. Blyth, LL.D,, Solicitor. 

*' Mr. Blyth's book will undoubtedly be very useful to readers of Snell." — Lavj Times, 
"This is an admirable analysis of a good treatise ; read with Snell, this little book will be found very 
profitable lo the student." — Laiv /our^ial. 

In 8vo, price 2J., sewed, 

QUESTIONS ON EQUITY. 

FOR STUDENTS PREPARING FOR EXAMINATION. 

FOUNDED ON THE NINTH EDITION OF 

SNELL'S "PRINCIPLES OF EQUITY." 
By W. T. WAITE, 

BAftEISTER-AT-LAW, HOLT SCHOLAR OF THE HONOURABLE SOCIETY OF GRAY's INN. 
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Second Edition, in one volume, 8vo, price \%s., cloth, 

PRINCIPLES OF CONVEYANCING. 

AN ELEMENTARY WORK FOR THE USE OF STUDENTS. 
By henry C. DEANE, 

OP Lincoln's inn, barrister-at-law, sometime lecturer to the incorporated law society 

OF THE UNITED KINGDOM. 

^^We hope to see this book, like SnelVs Equity, a standard doss-book in all Law Schools 
where English law is taught." — Canada Law Journal. 

" We like the work, it is well written and is an 
excellent student's book, and being only just pub- 
lished, it has the great advantage of having in it all 
the recent important enactments relating to convey- 
ancing. It possesses also an excellent index." — 
Law Students' JourtinL 

'* Will be found of great use to students entering 
upon the difficulties of Real Property Law. It has 
an unusually exhaustive index covering some fifty 
pages." — Law Times. 



" In the parts which have been re-written, Mr. 
Deane has preserved the same pleasant style marked 
by simplicity and lucidity which distinguished his 
first edition. After 'Williams on Real Property,' 
there is no book which we should so strongly 
recommend to the student entering upon Real Pro- 
perty Law as M.r. Deane's ' Principles of Convey- 
ancing,' and the high character which the first 
edition attained has been fully kept up in this 
second.*'— Z-fl?** Journal. 



Fourth Edition, in 8vo, price loj-., cloth, 
A SUMMARY OF THE 

LAW & PRACTICE IN ADMIRALTY. 

FOR THE USE OF STUDENTS. 
By EUSTACE SMITH, 

OF THE INNER TEMPLE; AUTHOR OF '*A SUMMARY OF COMPANY LAW." 

" The book is well arranged, and forms a good introduction to the subject."— .yo/rV/Vors' Jounial. 

" It is, however, in our opinion, a well and carefully written little work, and should be in the hands of 
every student who is taking up Admiralty Law at the Final." — Law Students' Journal. 

'* Mr. Smith has a happy knack of compressing a large amount of useful matter in a small compass. The 
present work will doubtless be received with satisfaction equal to that with which his previous ' Summary * 
has been met." — Oxford and Ca^nbridge Uiidergraduates' Journal. 

In the press, Fifth Edition. 
A SUMMARY OF THE 

LAW AND PRACTICE IN THE ECCLESIASTICAL COURTS. 

FOR THE USE OF STUDENTS. 
By EUSTACE SMITH, 

THE INNER TEMPLE; AUTHOR OF "a SUMMARY OF COMPANY LAW " AND "A SUMMARY OF 
THE LAW AND PRACTICE IN ADMIRALTY." 

" His object has been, as he tells us in his preface, to give the student and general reader a fair outline 
of the scope and extent of ecclesiastical law, of the principles on which it is founded,^ of the Courts by 
which it is enforced, and the procedure by which these Courts are regulated. We think the book well 
fulfils its object. Its value is much enhanced by a profuse citation of authorities for the propositions 
contained in it." — Bar Mxamination Journal. 



Fourth Edition, in 8vo, price 7^. ^d., cloth, 

AN EPITOME OF THE LAWS OF PROBATE AND DIVORCE. 

FOR THE USE OF STUDENTS FOR HONOURS EXAMINATION. 
By J. CARTER HARRISON, Solicitor. 

" The work is considerably enlarged, and we think improved, and will be found of great assistance to 
students."— Za7u Students' Joumai. 
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Now ready, Ninth Edition. In one volume, 8vo, price 20s., cloth, 

PRINCIPLES OF THE COMMON LAW. 

INTENDED FOR THE USE OF STUDENTS AND THE PROFESSION 
NINTH EDITION. 

By JOHN INDERMAUR, Solicitor, 

AUTHOR OF "A MANUAL OF THE PRACTICE OF THE SUPREME COURT," 
" EPITOMES OF LEADING CASES," AND OTHER WORKS. 



"The Student will find in Mr. Indermaur's book a safe and clear guide to the Prin- 
ciples of Common Law." — Law Journal. 

"The present edition of this elementary treatise has been in general edited with praise- 
worthy care. The provisions of the statutes affecting the subjects discussed, which have 
been passed since the publication of the last edition, are clearly summarised, and the effec 
of the leading cases is generally very well given. In the difficult task of selecting and 
distinguishing principle from detail, Mr. Indermaur has been very successful ; the leading 
principles are clearly brought out, and very judiciously illustrated."— Solicitors' Journal. 

" The work is acknowledged to be one of the best written and most useful elementary 
works for Law Students that has been published." — Law Times. 

" The praise which we were enabled to bestow upon Mr. Indermaur's very useful com- 
pilation on its first appearance has been justified by a demand for a second edition." — 
Law Magazine. 

" We were able, four years ago, to praise the first edition of Mr. Indermaur's book as 
likely to be of use to students in acquiring the elements of the law of torts and contracts. 
The second edition maintains the character of the book." — Law Journal. 

" Mr. Indermaur renders even law light reading. He not only possesses the faculty 
of judicious selection, but of lucid exposition and felicitous illustration. And while his 
works are all thus characterised, his ' Principles of the Common Law ' especially displays 
those features. That it has already reached a second edition, testifies that our estimate of 
the work on its first appearance was not unduly favourable, highly as we then signified 
approval ; nor needs it that we should add anything to that estimate in reference to the 
general scope and execution of the work. It only remains to say, that the present edition 
evinces that every care has been taken to insure thorough accuracy, while including all 
the ihodifications in the law that have taken place since the original publication ; and that 
the references to the Irish decisions which have been now introduced are calculated to 
render the work of greater utility to practitioners and students, both English and Irish." 
— Irish Law Times. 

" This work, the author tells us in his Preface, is written mainly with a view to the 
examinations of the Incorporated Law Society ; but we think it is likely to attain a wider 
usefulness. It seems, so far as we can judge from the parts we have examined, to be a 
careful and clear outline of the principles of the common law. It is very readable ; and 
not only students, but many practitioners and the public, might benefit by a perusal of its 
pages." —Solicitors' Journal. 
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Eighth Edition, in 8vo, price \^s., cloth, 

4 MANUAL OF THE PRACTICE OF THE SUPREME COURT OF JUDICATURE, 

IN' THE KING'S BENCH AND CHANCERY DIVISIONS. ■ 
Eighth Edition. 

Intended for the use of Students and the Profession. 

By John Indermahr, Solicitor. 

'' The eighth edition of .Indermaur's ' Manual of Practice ' (London : Stevens and Haynes), chiefly 
called for by reason of the Order XXX., has also been partly rewritten and improved in arrangement and 
detail. While primarily designed for students, we may mention that it will be found a useful companion to 
the White Book."— Zaa/ Titiies. 

'' The arrangement of the book is good, and references are given to the leading decisions. Copious 
references are also given to the rules, so that' the work forms a convenient guide to the larger volumes on 
practice. It is'a very successful attempt to deal clearly and concisely with an important and complicated 
subject, — Solicitors' Journal. 

Eighth Edition, in 8vo, price ts., cloth, 

AN EPITOME OF LEADING COMMON LAW CASES; 

WITH SOME SHORT NOTES THEREON, 

Cljiefly intended as a Guide to " Smith's Leading Cases.'.' By John Indermaur, 
Solicitor (Clififord's Inn Prizeman, Michaelmas Term, 1872). 

" We have received the third edition of the ' Epitome of Leading Common Law Cases,' by Mr. Inder. 
maur. Solicitor. The first edition of this work was published in February, 1873, ^^ second in April, 1874: 
and now we have a third edition dated September, 1875. No better proof of the value of this book can be 
furnished than the fact that in less than three years it has reached a third edition." — Law Journal. 

Eighth Edition, in 8vo, price 6j., cloth, 

AN EPITOME OF LEADING CONVEYANCING AND EQUITY CASES; 

WITH SOME SHORT NOTES THEREON, FOR THE USE OF STUDENTS. 
By John Indermaur, Solicitor, Author of "An Epitome of Leading 
Common Law Cases.'' 
"_We have received the second edition of Mr. Indermaur's very useful Epitome of Leading Convey- 
ancing and Equity Cases. The work is very well done." — Law Tunes. 

"The Epitome well deserves the continued patronage of the class — Students — for whom it is especially 
intended. ^Mr. Indermaur will soon be known as the ' Students' Friend.' " — Canada Law Jourttal. 

Sixth Edition, 8vo, price 6^. , cloth, 

THE ARTICLED CLERK'S GUIDE TO AND 
SELF-PREPARATION FOR THE FINAL EXAMINATION. 

Containing a Complete Course of Study, with Books to Read, List of Statutes, Cases, 
Test Questions, &c., and intended for the use of those Articled Clerks who read 
by themselves. By John Indermaur, Solicitor. 
"In this edition Mr. Indermaur extends his counsels to the whole period from the Intermediate 

examination to the Final. His advice is practical and sensible : and if the course of study he recommends 

is intelligently followed, the articled clerk will have laid in a store of legal knowledge more than sufficient 

to carry him through the Final Examination." — Solicitors' Journal. 

Just Published, in 8vo, price los. net, cloth. 

THE ARTICLED CLERK'S GUIDE TO THE 
INTERMEDIATE EXAMINATION, 

As it now exists on Stephen's Commentaries. Containing a complete Scheme of 
Worlc, Notes and Test Questions on each Chapter : List of Statutes. Also a 
complete Selected Digest of the whole of the Questions and Answers set at 
the Examinations on those parts of "Stephen" now examined on, up to 
January 1902. Intended for the use of all Articled Clerks who have not yet 
passed the Intermediate Examination. Charles Thwaites, Solicitor. 
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Now ready, in 8vo, price "Js. 6ii., cloth. 

THE 

LAW OF CONTRACT OF SALE. 

CONTAINED IN A COURSE OF SIX LECTURES. 
Delivered by WILLIAM WILLIS, 

ONE OF HIS majesty's COUNSEL, 
AT THE REQUEST OF 

THE COUNCIL OF LEGAL EDUCATION. 

Now ready, in Crown 8vo, price y. net, 

AN ANALYSIS OF 

TASIELL-LANGMEAD'S CONSTITUTIONAL HISTORY. 

By a. M. WILSHERE. 

Late Exhibitioner of the University of London. 
Fifth Edition, in crown 8vo, price \2s, 6a. ^ cloth, 

AN EPITOME OF CONVEYANCING STATUTES, 

Extending from 13 Edw. I. to the End of 55 & 56 Victoria. Fifth 
Edition, with Short Notes. By George Ntchols Marcy, of Lincoln's Inn, 
Barristeir-at-Law. 

In royal 8vo, price 5^., cloth, 

ANALYTICAL TABLES 



THE LAW OF REAL PROPERTY; 

Drawn up chiefly from STEPHEN'S BLACKSTONE, with Notes. 
By C. J. TARRING, of the Inner Temple, Barrister-at-Law. 

" Great care and considerable skill have been shown in the compilation of these tables, which will be 
found of much service to students of the Law of Real Property." — Law TiTnes. 

In 8vo, 1875, price 6.f., cloth, 

THE STUDENTS' GUIDE TO THE 
JUDICATURE ACTS, 

AND THE RULES THEREUNDER: 

Being a book of Questions and Answers intended for the use of Law Students. 
By John Indermaur, Solicitor. 
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Now ready, Ninth Edition, in 8vo, price 20s., cloth, 

PRINCIPLES OF THE CRIMINAL UW. 

INTENDED AS A LUCID EXPOSITION OF THE SUBJECT FOR 
THE USE OF STUDENTS AND THE PROFESSION. 

By SEYMOUR F. HARRIS, B.C.L., M.A. (Oxon.), 

AUTHOR OF "a CONCISE DIGEST OF THE INSTITUTES OF GAIUS AND JUSTINIAN." 

NINTB EDITION. 
By C. L. ATTENBOROUGH, of the Inner Temple, Barrister-at-Law. 



REVIEWS. 

" Messrs. Stevens & Haynes have just issued the Seventh Edition of their well known text-book, 
•Harris*s Principles of the Criminal Law.' For the present edition Mr. Charles L. Atlenborough, 
of the Inner Temple, Barrister-at-Law, is responsible. He has brought the work up to date, and 
ensured for it a further career of usefulness as the leading student's text-book upon the Criminal 
Law." — Laio Times. 

'* This work is pretty well known as one designed for the student who is preparing for examination, 
and for the help of young practitioners. Among articled clerks it has long enjoyed a popularity which 
is not likely to be interfered with. . . . We have been carefully through the new edition and can 
cordially commend it." — Law Student's yourual. 

"The book must be good, and must meet a demand, and Harris's Criminal Law remains as it has 
always been, an excellent work for obtaining that kind of theoretical knowledge of the criminal law 
which is so useful at the University Examinations of Oxford and Cambridge." — Law Notes. 

"The characteristic of the present Edition is the restoration to the book of the character of ' a concise 
exposition ' proclaimed by the title-page. Mr. Attenborough has carefully pruned away the excrescences 
which had arisen in successive editions, and has improved the work both as regards terseness and clearness 
of exposition. In both respects it is now an excellent student's book. The text is very well broken up 
into headings and paragraphs, with short marginal notes — the importance of which, for the convenience 
of the student, is too often overlooked." — Solicitors' yonrnal. 

** The favourable opinion we expressed of the first edition of this ■wo7-k appears to have 
been justified by the reception it has met with. Looking' through this netv Edition, we see 
no reason to modify the praise we bestowed on the former Edition, The recent cases have 
been added and the pj'ovisions of the Sunnnary Jtirisdiciion Act are noticed in the chapter 
relating to Summary Convictions. The book is one of the best manuals of Criminal Law 
for the student,''^ — Solicitors' Journal. 

" There is no lack of JVoi'ks on Criminal Law , but there iv as room for such a useful 
handbook of PHnciples as Mr. Sey?nour Harris has supplied. Accustomed, by his previous 
labours, to the task of analysing the law, Mr. ILarris has brought to bear upon his present 
work qualifications well adapted to secure the successful accomplishment of the object which 
he had set befo7'e him. That object is not an ambitious one, for it does not pretend to soar 
above utility to the young pj-actitioner and the student. For both these classes, and for the 
yet wider class who may require a book of 7'eference on the subject, Mr. Harris has produced 
a clear and convenient Epitome of the Law. ^'' — Law Magazine and Review. 

"This work purports to contain 'a concise exposition of the nature of crime, the various offences punish- 
able by the English law, the law of criminal procedure, and the law of summary convictions,' with tables 
of offences, punishments, and statutes. The work is divided into four books. Book I. treats of crime, its 
divisions and essentials ; of persons capable of committing crimes ; and of principals and accessories. 
Book II. deals with offences of a public nature ; offences against private persons ; and offences against the 
property of individuals. Each crime is discussed in its turn, with as much brevity as could well be used 
consistently with a proper explanation of the legal characteristics of the several offences. Book III. 
explains criminal procedure, including the jurisdiction of Courts, and the various steps in the apprehension 
and trial of criminals from arrest to punishment. This part of the work is extremely well done, the 
description of the trial being excellent, and thoroughly calculated to impress the mind of the uninitiated. 
Book IV. contains a short sketch of ' summary convictions before magistrates out of quarter sessions.' The 
table of offences at the end of the volume is most useful, and there is a very full index. Altogether we 
must congratulate Mr. Harris on his adventure." — Law Journal. 
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Second Edition, in crown 8vo, price 5^. '6a., clothj 

THE STUDENTS' GUIDE TO BANKRUPTCY; 

Being a Complete Digest of the Law of Bankruptcy in the shape of Questions and 
Answers, and comprising, all Questions asked at the Solicitors' Final Examinatigns 
in Bankruptcy since the Bankruptcy Act, 1883, and all important Decisions siiite 
that Act. By John Indermaur, Solicitor, Author of " Principles of Common 
Law,"&c. &c. 



In l2mo, price Sj. 6a'., cloth, 

A CONCISE TREATISE ON THE LAW OF BILLS OF SALE, 

FOR THE USE OF LAWYERS, LAW STUDENTS, AND THE PUBLIC. 

Embracing the Acts of 1878 and 1882. Part I.— Of Bills of Sale generally. Part 11.— 
Of the Execution, Attestation, and Registration of Bills of Sale and satisfaction 
thereof. Part III.— Of the Effects of Bills of Sale as against Creditors. Part IV. 
— Of Seizing under, and Enforcing Bills of Sale. Appendix, Forms, Acts, &c. 
By John Indermaur, Solicitor. 

"The object of the book is thoroughly practical. Those who want to be told exactly what to do and 
where to go when they are registering a bill of sale will find the necessary information in this little book." 
— Law Journal. 

Second Edition, in 8vo, price 4^., cloth, 

A COLLECTION OF LATIN MAXIMS & PHRASES. 

LITERALLY TRANSLATED. 

INTENDED FOR THE USE OF STUDENTS FOR ALL LEGAL EXAMINATIONS. 

Second Edition, by J. N. COTTERELL, Solicitor. 

" The book seems admirably adapted as a book of reference or students who come across a Latin maxim 
in their reading." — Law Journal. 

In one volume, 8vo, price gj., cloth, 

LEADING STATUTES SUMMARISED, 

FOR THE USE OF STUDENTS. 
By ERNEST C. THOMAS, 

BACON SCHOLAR OF THE HON, SOCIETY OF GRAV's INN, LATE SCHOLAR OF TRINITY COLLEGE, OXFORD:' 
AUTHOR OF " LEADING CASES IN CONSTITUTIONAL LAW BRIEFLY STATED." 

Third Edition, in 8vo, enlarged, price 6j., cloth, 

LEADING CASES IN CONSTITUTIONAL LAW 

Briefly Stated, with Introduction and Notes. 
By ERNEST C. THOMAS, 

BACON SCHOLAR OF THE HON. SOCIETY OF GEAY's INN, LATE SCHOLAR OF TRINITY COLLEGE, OXFORD, 

Third Edition by C. L. ATTENBOROUGH, of the Inner Temple, Barrister-at-Law. 

_" Mr, E. C. Thomas has put together in a slim octavo a digest of the principal cases illustrating Con- 
stitutional Law, that is to say, all cjuestions as to the rights or authority of the Crown or persons under it, 
as regards not merely the constitution and structure given to the governing body, but also the mode in 
which the sovereign power is to be exercised. In an introductory essay Mr. Thomas gives a very clear and 
intelligent survey of the general functions of the Executive, and the principles by which they are regulated ; 
and then follows a summary of leading zts.^^^." ^Saturday Reviem. 

" Mr. Thomas gives a sensible introduction and a brief epitome of the familiar leading cases." La-w 

Tivies. 
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Second Editipn, in crown 8vo, price \2.s, 6d., cloth, 

; THE BANKRUPTCY ACT, 1883, 

With Notes of all the Cases decided under ^the Act ; 
The consolidated RULES and FORMS, i88^ ; The DeiItorsAct, 1869, so 

FAR Ap APPLICABLE TO BANKRUPTCY MATTERS, WITH. RULES AND FORMS, 
THEREUNDER ; THE BiLLS OF SALE ACTS, 1878 AND 1882 ; 
Board of Trade "Circulars and Forms, and List of Official Receivers ; Scale of Costs, 
Fees, and Percentages, 1886 ; Orders of the Bankruptcy Judge of the High 
Court ; and a Copious Index. ' 

By WILLIAM HAZLITT, ESQ., and RICHARD RINGWO'OD, M.A., 

SENIOR REGISTRAR IN BANKRUPTCY, OF THE MIDDLE TEMPLE, ESQ., BARRISTER-AT-LAW. 

Second Edition, by R. RINGWOOD, M.A., Barristeri-at-Law. 

*' This is a very handy edition of the Act and Rules ■ . The cross references and marginal 

references to corresponding provisions of the Act of 1869 are exceedingly useful. ,,.,,, There is a verj* 
UiW index, and the book is admirably printed." — Solicitors' Journal. 

Part I., price "js. 6d., sewed, 

LORD WESTBURY'S DECISIONS IN THE 

EUROPEAN ARBITRATION. Reported by Francis S. Reilly, 

of Lincoln's Inn, Barrister-at-Law. 

Parts I., II., and III., price 25J., sewed, 

LORD CAIRNS'S DECISIONS IN THE ALBERT 

ARBITRATION. Reported by Francis S. Reilly, of Lincoln's Inn, 
Barrister-at-Law. 

Second Edition, in royal 8va, price 30J., cloth, 
A TREATISE ON 

THE STATUTES OF ELIZABETH AGAINST 
FRAUDULENT CONVEYANCES. 

The Bills of Sale Acts 1878 and 1882 and the LAW OF VOLUNTARY 
DISPOSITIONS OF PROPERTY. 

By the late H. W. MAY, B.A. (Ch. Ch. Oxford). 

Second Edition, thoroughly revised and enlarged, by S. WortiiingtonWorthington, 
of the Inner Temple, Barrister-at-Law; Editor of the "Married Women's 
Property Acts," 5th edition, by the late j. R. Griffith. 



" In conclusion, we can heartily recommend this 
book to our readers, not only to those who are in 
large practice, and who merely want a classified 
list of cases, but to those who have both the desire 
and the leisure to enter upon a systematic study of 
our \sl-w." —Solicitors' Jourttal. 

" As Mr. Worthington points out, since Mr. May 
wrote, the * Bills of Sak Acts' of 1878 and 1882 
have been passed ; the ' Married Women's Property 
Act, 1882 '(making settlements bymarried women 
void as against creditors in cases in which similar 
settlements by a man would be void), and the 
'Bankruptcy Act, 1883.' These Acts and the deci- 
sions upon them have been handled by Mr. Worth- 
ington in a manner which shows that he is master 
of his subject, and not a slavish copyist of sections 
and head-notes, which i> a vicious propensity of 
many modern compilers of text-books. His Table 
of Cases (with reference to all the reports), is 
admirable, and his Index most exhaustive.' —Law 
Times. , . . , 

"The results of the authorities appear to be 
given well and tersely, and ihe treatise will, we 
think, be found a convenient and trustworthy book 
of reference." — Law Journal. 



"Mr. Worthington's work appears to have been 
conscientious and exhaustive." — Saturday Revieiv. 

"Examining Mr. May's bopk, we find it con- 
structed with an intelligence and precision which 
fender it entirely worthy of being accepted as a 
guide in this confessedly difficult subject. The 
subject is an involved one,bii't with clean and clear 
handling it is here presented as clearly as it could 
be. . . . On the whole, he has produced a very 
useful book of an exceptionally scientific character." 
— Solicitors' Journal, 

" The subject and the work are both very good. 
The former is well chosen, new, and interesting ; 
the latter has the quality which always distin- 
guishes original research from borrowed labours." 
— A7nerican Law Review. 

"We are happy to welcome his (Mr. May's) work 
as an addition to the, we regret to say, brief cata- 
logue of law books conscientiously executed. We 
can corroborate his own description of his labours, 
' that no pains have been spared to make the book 
as concise and practical as jjossible, without doing 
so at the expense of perspicuity, or by the omission 
of any important points.'" — La-jv Times. 
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In one volume, medium 8vo, price 38J., cloth ; or in half-roxbuigh, 42J., 

A HISTORY OF THE FORESHORE 

AND THE LAW RELATING THERETO. 

With a Hitherto Unpublished Treatise by Lord Hale, Lord Hale's 
" De Jure Maris," and the Third Edition of Hall's Essay on the 

RIGHTS OF THE CROWN IN THE SEA-SHORE. 

With Notes, and an Appendix relating to Fisheries. 

By STUART A. MOORE, F.S.A., 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 



"This work is nominally a third edition of the 
late Mr. Hall's essay on the rights of the Crown in 
the Sea-shore, but in reality is an absolutely new 
production, for out of some goo odd pages Hall's 
essay takes up but 227. Mr. Moore has written a 
book of great importance, which should mark an 
epoch in the history of the rights of the Crown and 
the subject in the litus maris., or foreshore of the 
kingdom. Hall's treatise (with Loveland's notes) is 
set out with fresh notes by the present editor, who 
is anything but kindly disposed towards his author, 
for his notes are nothing but a series of exposures 
of what he deems to be Hall's errors and misrepre- 
sentations. Mr. Moore admits his book to be a 
brief for the opposite side of the contention sup- 
ported by Hall, and a more vigorous and argu- 
mentative treatise we have scarcely ever seen. Its 
arguments are clearly and broadly disclosed, and 
supported by a wealth of facts and cases which 
show the research of the learned author to have 
been most full and elaborate. . , . There is no 
doubt that this is an important work, which must 
have a considerable influence on that branch of the 
law with which it deals. That law is contained in 
ancient and most inaccessible records ; these have 
now been brought to light, and it may well be 
that important results to the subject may flow 
therefrom. The Profession, not to say the general 
public, owe the learned author a deep debt of 
gratitude for providing ready to hand such a 



wealth of materials for founding and building up 
arguments. Mr. Stuart Moore has written a work 
which must, unless his contentions are utterly un- 
founded, at once become the standard text-book on 
, thelawof the Sea-shore." — Laiv Times, Dec. ist. 
'* Mr. Stuart Moore in his valuable work on the 
Foreshore." — Tlie Times. 

" Mr. Stuart Moore's work on the title of the 
Crown to the land around the coast of England 
lying between the high and low watermark is 
something more than an ordinary law book. It is 
a history, and a very interesting one, of such land 
and the rights exercised over it from the earliest 
times to the present day ; and a careful study of 
the facts contained in the book and of the argu- 
ments brought forward can scarcely fail to convince 
the reader of the inaccuracy of the theory, now so 
constantly put forward by the Crown, that without 
the existence of special evidence to the contrary, 
the land which adjoins riparian property, and 
which is covered at high tide, belongs to the 
Crown and not to ^ the owner of the adjoining 
manor. The list which Mr. Moore gives of places 
where the question of foreshore has been already 
raised, and of those as to which evidence on the 
subject exists amongst the public records, is valu- 
able, though by no means exhaustive ; and the 
book should certainly find a place in the library of 
the lord of every riparian manor." — Morning Post. 



In one volume, 8vo, price I2J,, cloth, 
A TREATISE ON THE LAW RELATING TO THE 

POLLUTION AND OBSTRUCTION OF WATER COURSES 

Together with a Brief Summary of the Various Sources of Rivers 

Pollution. 

By CLEMENT HIGGINS, M.A., F.C.S., 

OF THE INNER TEMPLE, BARRlSTER-AT-LAW. 

"As a compendium of the law upon a special 
and rather intricate subject, this treatise cannot 
but prove of great practical valuej and more 
especially to those who have to advise upon the 
institution of proceedings under the Rivers Pollu- 
tion Prevention Act, 1876, or to adjudicate upon 
those proceedings when brought." — Irish Law 
Times, 

"We can recommend Mr. Higgins' Manual as 
the best guide we possess." — Public Health. 

"County Court Judges, Sanitary Authorities, 
and Riparian Owners will find in Mr. Higgins' 
Treatise a valuable aid in obtaining a clear notion 
of the Law on the Subject. Mr. Higgins has 
accomplished a work for which he will readily be 
recognised as having special fitness on account of 



his practical acquaintance both with the scientific 
and the legal aspects of his subject." — Law Maga- 
zine and Review. 

* ' The volume is very carefully arranged through- 
out, and will prove of great utility both to miners 

and to owners of land on the banks of rivers." 

The Mining Journal. 

^ " Mr. Higgins writes tersely and clearly, while 
his facts are so well arranged that it is a pleasure 
to refer to his book for information ; and altogether 
the work is one which will be found very useful by 
all interested in the subject to which it relates."— 
Engineer. 

' A compact and convenient manual of the law 
on the subject to which it relates."— ^So/zrtVwi* 
youmal. 
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In 8vo, Sixth Edition, price 7.%s., cloth. 

MAYNE'S TREATISE 

ON 

THE LAW OF DAMAGES. 

SIXTH EDITION. 
REVISED AND PARTLY REWRITTEN. 

BY 

JOHN D. MAYNE, 

OF THE INNER TEMPLE, BARRISTER-AT-LAW ; 
AND 

His Honor Judge LUMLEY SMITH, K.C. 

" ' Mayne on Damages ' has now become almost a classic, and it is one of the books which 
we cannot afford to have not up to date. We are therefore pleased to have a new Edition, and 
one so well written as that before us. With the authors we regret the increasing size of the 
volume, but bulk in such a case is better than incompleteness. Every lawyer in practice 
should have this book, full as it is of practical learning on all branches of the Common Law. 
The work is unique, and this Edition, like its predecessors, is indispensable." — Law Journal, 
April, 1894. 

' ' Few books have been better kept up to the current law than this treatise. The earlier part 
of the book was remodelled in the last edition, and in the present edition the chapter on 
Penalties and Liquidated Damages has been rewritten, no doubt in consequence of, or with 
regard to, the elaborate and exhaustive judgment of the late Master of the Rolls in Wallis v. 
Smith (31 W. k. 214 ; L. R. at Ch. D. 243). The treatment of the subject by the authors is 
admirably clear and concise. Upon the point involved in Wallis v. Smith they say : ' The 
result is that an agreement with various covenants of different importance is not to be governed 
by any inflexible rule peculiar to itself, but is to be dealt with as coming under the general rule, 
that the intention of the parties themselves is to be considered. If they have said that in the 
case of any breach a fixed sum is to be paid, then they will be kept to their agreement, unless 
it would lead to such an absurdity or injustice that it must be assumed that they did not mean 
what they said.' This is a very fair summary of the judgments in Wallis v. Smith, especially 
of that of Lord justice Cotton ; and it supplies the nearest approach which can be given at 
present to a rule for practical guidance. We can heartily commend this as a carefully edited 
edition of a thoroughly good book." — Solicitors' Journal. 

" Duringthi twenty-two years which have elapsed since the publication of this well-known 
work, its reputation has been steadily growing, and it has long since beconie the recognised 
authority on the important subject of which it treats." — Law Magazine and Review. 



"Tliis edition of what has become a standard 
work has the advantage of appearing under the 
supervision of the original author as well as of 
Mr. Lumley Smith, the editor of the second edition. 
The result is most satisfactory. Mr. Lumley 
Smith's edition was ably and conscientiously pre- 
pared, and we are glad to find that the reader still 
enjoys the benefit of his accuracy and learning. 
At the same time the book has doubtless been 
improved by the reappearance of its author as co- 
editor. The earlier part, indeed, has been to a 
considerable extent entirely rewritten. 

" Mr. Mayne's remarks on damages in actions of 
tort are brief. We agree with him that in such 
actions the courts are governed by far looser prin- 
ciples than in contracts ; indeed, sometimes it is 
impossible to say they are governed by any prin- 
ciples at all. In actions for injuries to the person or 
reputation, for example, a judge cannot do more 
than give a general direction to the jury to give 



what the facts proved in their judgment required. 
And, according to the better opinion, they may give 
damages ' for example's sake,' and mulct a rich 
man more heavily than a poor one. In actions for 
injuries to property, however, 'vindictive' or 
'exemplary' damages cannot, except in very rare 
cases, be awarded, but must be limited, as in con- 
tract, to the actual harm sustained. 

"It is needless to comment upon the arrangement 
of the subjects in this edition, in which no alteration 
has been made. The editors modestly express a 
hope that all the English as well as the principal 
Irish decisions up to the date have been included, 
and we believe from our own examination that the 
hope is well founded. We may regret that, warned 
by the growing bulk of the book, the editors have 
not included any fresh American cases, but we feel 
that the omission was unavoidable. We should add 
that the whole work has been thoroughly revised," — 
Solicitors" Journal. 



" TJiis text-book is so well knoiun, not only as the highest authority on the subject ttedtei 
of but as one of the best text-books ever written, thxt it would be idle for us to speak of it 
in the words of commendation that it' deserves. It is a work that no practising lawyer can 
do 7viihout."—C\^AiiA. Law Journal. 
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... .In crown 8vo, price- 4i, 6i/,, cloth, ,i 

ABSTRACT DRAWING. Containing Insttuctions on 

the Drawing of Abstracts of Title, an'dan Illustrative Appendix. By C. E. ScOTT, 
Solicitor, ^ .- 

" This little book is intended fcJr tjie assistance of those who have the framing of abstracts of ititle 
entrusted to their care. It contains a number of useful rules, and an illustrative appendix."— Zaw Times. 

" A handy book for all articled clerks." — Law StuderUs' Journal. 

y Solicitors who have articled clerks would save themselves much trouble if they furnished their clerks 
with a copy of this little book before putting them on to draft an abstract of a he&p of title deeds." —Law 
Notes. 

" The book ought to be perused by all law students and articled clerks."— i?^^/ Ta.,^e. > 
:— :-,' ? 1 — '. ^ f 

Second Edition, in crown 8vo, priqe 7^., cloth,' 

THE LAW RELATING TO CLUBS. 

By the late JOHN WERTHEIMER, Barrister-at-Law. 
Second Edition, by A. W. CHASTER, Barrister-at-Law. 



*'A convenient handbook, drawn up with great 
judgment and perspicuity." — Morning Post. 
, " Both useful and interesting to those interested 
in <;lu,b management." — Law Times, 

",]VJr. Wertheimer's history of the cases is com- 
plete and well arranged." — Saturday Review. 



■"This is a veryneat little book on an inteiestint: 
subjefct. The law is accurately and well expressed.'* 
•rrLa^ yourfiai. ■ , . 

"This is a very handy_ and complete Jittle work. 
This excellent little treatise should lie on the table 
of every club." — Pump Court. 



In 8vo, price 2^., sewed, 

TABLE of the POREiaN MERCANTILE LAWS and CODES 

in Force in the Principal States of EUROPE and AMERICA. By Charles 
Lyon-C)aen, Frofesseur agr^ge a la Faculty de Droit de Paris ; Professeur a 
I'ficole libre des Sciences politiques. Translated by NapOleon Arciles, 
Solicitor, Paris. . 

In one volume, demy 8vo, price io.f. dd., cloth, i 

PRINCIPLES OF THE LAW OF STOPPAGE IN TRANSITU, 

RETENTION, and DELIVERY. By John Houston, of the Middle Temple, 
Barrister-at-Law. 

In 8vo, price \os., cloth, 

THE TRIAL OF ADELAIDE BARTLETT FOR 

MURDER ; Complete and Revised Report. Edited by Edward Real, B.A., 
of the Middle Temple, Barrister-at-Law. With a Preface by Sir Edward 
Clarke, K.C. 

In 8vo, price lar. td., cloth, 
A REPORT OF THE CASE OF 

THE QUEEN y. GURNEY AND OTHERS, 

In the Court of Queen's Bench before the Lord Chief Justice CocKBURN. With Intro- 
duction, containing History of the Case, and Examination of the Cases at Law 
and Equity applicable to it. By W. F. FiNLASON, Barrister-at-Law. 

In royal 8vo, price \os. 6d., cloth, 

THE PRACTICE OF EQUITY BY WAY OF REVIVOR AND SUPPLEMENT. 

With Forms of Orders and Appendix of Bills. By LoFTUS Leigh Pemberton, 
of the Chancery Registrar's Office. 
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In 8vo, price \2s. dd., cloth, 

THE ANNUAL DIGEST OF MERCANTILE 
CASES FOR THE YEARS 1885 AND 1886. 

Being a Digest of the Decisions of the English, Scotch and Irish Courts 
ON Matters relating to Commerce. 

By JAMES A. DUNCAN, M.A., LL.B., Trin. Coll., Camb., 

AND OF THE INNER TEMPLE, BARRISTER-AT-LAW. 

In 8vo, 1878, price 6;., cloth, 
THE 

LAW RELATING TO CHARITIES, 

especially with reference to the validity and construction op 

CHARITABLE BEQUESTS AND CONVEYANCES. 

By FERDINAND M. WHITEFORD, of Lincoln's Inn, Barrister-at-Law. 

Vols. I., II., III., IV., and V., Parts I. and II., price 5/. Is. 
REPORTS OF THE DECISIONS OF THE 

JUDGES FOR THE TRIAL OF 
ELECTION PETITIONS, 

IN ENGLAND AND IRELAND. 

PURSUANT TO THE PARLIAMENTARY ELECTIONS ACT, 1868. 
By EDWARD LOUGHLIN O'MALLEY and HENRY .HARDCASTLE. 

*,* Vol. IV. Part III. and all after are Edited by J. S. Sandars afid A. P. P. Keep, 

Barristers-at-Law. 

In one volume, 8vo, price 28/., cloth, 

THE LAW RELATING TO PUBLIC WORSHIP ; 

WITH SPECIAL REFERENCE TO MATTERS OF RITUAL AND 

ORNAMENTATION, AND THE MEANS OF SECURING 

THE DUE OBSERVANCE THEREOF, 

And containing in extenso, with Notes and References, The Public Worship Regulation 
Act 1874; The Church Discipline Act; the various Acts of Uniformity; the 

i Liturgies of IS49. '552. and ISS9. compared with the Present Rubric; the 

Canons ; the Articles ; and the Injunctions, Advertisements, and other Original 

: Documents of Legal Authority. By Seward Brice, LL.D., of the Inner 

Temple, Barrister-at-Law. 
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,Steben« anb gjagtua' ^friea oi gifprinta of iht ffiarljj gltporttrs. 
SIR BARTHOLOMEW SHOWER'S PARLIAMENTARY CASES. 



In 8vo, 1876, price 4/. 4^'., best calf binding, 

SHOWER'S CASES IN PARLIAMENT 

RESOLVED AND ADJUDGED UPON PETITIONS &• WRITS OF ERROR. 

FOURTH EDITION. 

CONTAINING ADDITIONAL CASES NOT HITHERTO REPORTED. 

REVISED AND EDITED BY 

RICHARD LOVELAND LOVELAND, 

OF THE INNER TEMPLE, BARRISTER-AT-LAW ; EDITOR OF " KELYNG'S CROWN CASES," AND 
*' hall's ESSAV on THE RIGHTS OF THE CROWN IN THE SEASHORE." 

" Messrs. Stevens & Haynes, the successful publishers of the Reprints of Bellewe, 
Cooke, Cunningham, Brookes's New Cases, Choyce Cases in Chancery, William Kelynge 
and Kelyng's Crown Cases, determined to issue a new or fourth Edition of Shower's Cases 
in Parliament. 

" The volume, although beautifully printed on old-fashioned Paper, in old-fashioned 
type, instead of being in the quarto is in the more convenient octavo form, and contains 
several additional cases not to be found in any of the previous editions of the work. 

" These are all cases of importance, worthy of being ushered into the light of the 
world by enterprising publishers. 

" Shower's Cases are models for reporters, even in our day. The statements of the 
case, the argumentsof counsel, andthe opinions of the Judges, are all clearly and ably given. 

" This new edition with an old face of these valuable reports, under the able editorship 
of R. L. Loveland, Esq., should, in the language of the advertisement, ' be welcomed by 
the profession, as well as enable the custodians of public libraries to complete or add to 
their series of English Law Reports.'" — Canada Law Journal. 

BELLEWE'S CASES, T. RICHARD II. 

In 8vo, 1869, price 3/. 3^., bound in calf antique, 

LES ANS DU ROY RICHARD LE SECOND. 

Collect' ensembl' hors les abridgments de Statham, Fitzherbert et Brooke. Per 
Richard Bellewe, de Liilcolns Inne. 1585. Reprinted from the Original 
Edition. 



" No public library in the world, where English 
law finds a place, should be without a copy of this 
edition of Bellewe." — Canada Law Journal. 

" We have here a_/5K:-,r/7rt//tf edition of Bellewe, 
and it is really the most beautiful and admirable 
reprint that has appeared at any time. It is a 
perfect gem of antique printing, and forms a most 
interesting monument of our early legal history. 
It belongs to the same class of works as the Year 
Book of Edward I. and other similar works which 
have been printed in our own time under the 
auspices of the Master of the Rolls ; but is far 
superior to any of them, and is in this respect 



highly creditable to the spirit and enterprise of 
private publishers. The work is an important link 
in our legal history ; there are no year books of the 
reign of Richard II., and Bellewe supplied the only 
substitute by carefully extracting and collecting all 
the cases he could find, and he did it in the most 
convenient form — that of alphabetical arrangement 
in the order of subjects, so that the work is a digest 
as well as a book of law reports. It is in fact a 
collection of cases of the reign of Richard II., 
arranged according to their subjects in alphabetical 
order. It is therefore one of the most intelligible 
and interesting legal memorials of the Middle 
Ages." — Laiv Times. 



CUNNINGHAM'S REPORTS. 

In 8vo, i87i» price 3/. 3j., calf antique, 
Cunningham's (T.) Reports in K. B., 7 to 10 Geo. II.; to which is prefixed a Proposal 
for rendering the Laws of England clear and certain, humbly offered to the 



Consideration of both Houses of Parliament. Third edition, with numerous 
Corrections. By Thomas Townsend Bucknill, Barrister-at-Law 
"The instructive chapter which precedes the 
cases, entitled ' A proposal for rendermg the Laws 



of England clear and certain,' gives the volume a 
degree of peculiar interest, independent of the value 
of many of the reported cases. That chapter begins 
with words which ought, for the information of 
every people, to be printed in letters of gold. They 
are as follows : ' Nothing conduces more to the 



f)eace and prosperity of every nation than good 
aws and the due execution of them.' The history 
of the civil law is then rapidly traced. Next a ■ 
history is given of English Reporters, beginning 
with the reporters of the Year Books from i Edw. 
III. to 12 Hen. VIII. — being near 200 years — and 
afterwards to the time of the author." — Canada 
Law JoumaL 



STEVENS <5r» HAYNES, BELL YARD, TEMPLE BAR. 35 

^tebfite ani ^jjtsnca' ^Strita of ^einrinta of tht ffiarlj glcpOTtera. 
CHOYCE CASES IN CHANCERY. 



In 8vo, 1870, price 2/. 2s., calf antique, 

THE PRACTICE OF THE HIGH COUET OF OHANOEEY. 

With the Nature of the several Offices belonginj; to that Court. And the Reports of 
many Cases wherein Relief hath been there had, and where denyed. 

" This volume, in paper, type, and binding (like ' Bellewe's Cases ') is a fac-simile of the antique edition. 
All who buy the one should buy the oih^r."— Canada Law Journal. 

In 8vo, 1872, price 3/. 3^., calf antique, 

SIR G. COOKE'S COMMON PLEAS REPORTS 

IN THE REIGNS OF QUEEN ANNE, AND KINGS GEORGE I. and II. 

The Third Edition, with Additional Cases and References contained in the Notes 
taken from L. C. J. Eyre's MSS. by Mr. Justice Nares, edited by Thomas 
TowNSEND BuCKNiLL, of the Inner Temple, Barrister-at-Law. . 



" Law books never can die or remain long dead 
so long as Stevens and Haynes are willing to con- 
tinue them or revive them when dead. It is cer- 
tainly surprising to see with what facial accuracy 



an old volume of Reports maybe produced by these 
modern publishers, whose good taste is onlyequalled 
by their enterprise." — Canada Law Jonmal. 



BROOKE'S NEW CASES WITH MARCH'S TRANSLATION. 

In 8vo, 1873, P"ce 4/. 4J., calf antique, 
Brooke's (Sir Robert) New Cases in the time of Henry VIII., Edward VI., and 
Queen Mary, collected out of Brooke's Abridgement, and arranged under years, 
with a table, together with March's (John) Translation £i/Brooke's New Cases 
in the time of Henry VIII., Edward VI., and Queen Mary, collected out of 
Brooke's Abridgment, and reduced alphabetically under their proper heads and 
titles, with a table of the principal matters. In one handsome volume. 8vo. 1873. 



"Both the original and the translation having 
long been very scarce, and the mispaging and other 
errors in March's translation making a new and 
corrected edition peculiarly desirable, Messrs. 



Stevens and Haynes have reprinted the two books 
in one volume uniform with the preceding volumes 
of the series of Early Reports." — Canada Law 
youmal. 



KELYNGE'S (W.) REPORTS. 

In 8vo, 1873, price 4/. 4^., calf antique, 
Kelynge's (William) Reports of Cases in Chancery, the King's Bench, &c. , from the 
3rd to the 9th year of his late Majesty King George II., during which time Lord 
King was Chancellor, and the Lords Raymond and Hardwicke were Chief 
Justices of England. To which are added, seventy New Cases not in the First 
Edition. Third Edition. In one handsome volume. 8vo. 1873. 

KELYNG'S (SIR JOHN) CROWN CASES. 

In 8vo, 1873, price 4/. 4^-., calf antique, 
Kelyng's (Sir J.) Reports of Divers Cases in Pleas of the Crown in the Reign of King 
Charles II., with Directions to Justices of the Peace, and others; to which are 
added, Three Modern Cases, viz. , Armstrong and Lisle, the King and Plummer, 
the Queen and Mawgridge. Third Edition, containing several additional Cases 
never before printed, together with a Treatise upon the Law and Proceed- 
ings IN Cases of High Treason, first published in 1793. The whole carefully 
revised and edited by Richard Loveland Loveland, of the Inner Temple, 
Barrister-at-Law. 
"We look upon this volume as one of the most goodservicerendered by Messrs. StevensandHaynes 
important and valuable of the unique reprints of to the profession. . . . Should occasion arise, the 
Messrs. Stevens and Haynes. Little do we know Crown prosecutor, as well as counsel for the prisoner, 
of the mines of legal wealth that lie buried in the will find in this volume a complete vade mecuin of 
old law books. But acareful examination, either of the law of high treason and proceedings in relation 
the reports or of the treatise embodied in the volume thereto." — Canada Laiu Journal. 
now before us, will give the reader some idea of the 
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Second Edition, in 8vo, price 26j., cloth, 
A CONCISE TREATISE ON 

PRIVATE INTERNATIONAL JURISPRUDENCE, 

BASED ON THE DECISIONS IN THE ENGLISH COURTS 
By JOHN ALDERSON FOOTE, 

OF Lincoln's inn, barrister-at-law ; chancellor's legal medallist and senior whewell scholar 

OF INTERNATIONAL LAW, CAMBRIDGE UNIVERSITY, 1873 ; SENIOR STUDENT IN JURISPRUDENCE 
AND ROMAN LAW, INNS OF COURT EXAMINATION, HILARY TERM, 1874. 



*'This work seems to us likely to prove of considerable use to all English lawyers who have to deal with 
questions of private international law. Since the publication of Mr, Westlake's valuable treatise, twenty 
years ago, the judicial decisions of English courts bearing upon different parts of this subject have greatly 
increased in number, and it is full time that these decisions should be examined, and that the conclusions 
to be deduced from them should be systematically set forth in a treatise. Moreover, Mr. Foote has done 
this well." — Solicitors' youmal. 

'* Mr. Foote has done his work very well, and the book will be useful to all who have to deal with the 
class of cases in which English law alone is not sufficient to settle the question." — Saturday R^iew^ 
March 8, 1879. 

"The author's object has been to reduce Into order the mass of materials already accumulated in the 
shape of explanation and actual decision on the interesting matter of which he treats ; and to construct a 
framework of private international law, not from the dicta of jurists so much as from judicial decisions in 
English Courts which have superseded them. And it is here, In compiling and arranging In a concise 
form this valuable material, that Mr. Foote's wide range of knowledge and legal acumen bear such good 
fruit. As a guide and assistant to the student of International law, the whole treatise will be invaluable : 
while a table of cases and a general index will enable him to find what he wants without trouble." — 
Standard. 

"The recent decisions on points of international law (and there have been a large numbersince Westlake's 
publication) have been well stated. So far as we have observed, no case of any importance has been 
omitted, and the leading cases have been fully analysed. The author does not hesitate to criticise the 
grounds of a decision when these appear to him to conflict with the proper rule of law. Most of his 

criticisms seem to us very just On the whole, we can recommend Mr. Foote's treatise as a useful 

addition to our text-books, and we expect it will rapidly find its way into the haifds of practising lawyers." 
— The youmal of Jurisprudence and Scottish Law Magazine. 

" Mr. Foote has evidently borne closely in mind the needs of Students of Jurisprudence as well as those 
of the Practitioners For both, the fact that his work Is almost entirely one of Case-law will commend 
It as one useful alike In Chambers and In Court." — Law Magazine and Review, 

" Mr. Foote's book will be useful to the student One of the best points of Mr. Foote's book 

is the ' Continuous Summary,' which occupies about thirty pages, and is divided into four parts — Persons, 
Property, Acts, and Procedure. Mr. Foote remarks that these summaries are not in any way intended as 
an attempt at codification. However that may be, they are a digest which reflects high credit on the 
author's assiduity and capacity. They are ' meant merely to guide the student ; ' but they will do much 
more than guide him. They will enable him to get such a grasp of the subject as will render the reading 
of the text easy and fruitful." — Law Journal, 

" This book is well adapted to be used both as a text-book for students and a book of reference for 
practising barristers." — Bar Examination Journal, 

" This is a book which supplies the want which has long been felt for a really good modem treatise on 
Private International Law adapted to the every-day requirements of the English Practitioner. The 
whole volume, although designed for the use of the practitioner, is so moderate in size — an octavo of 500 
pages only — and the arrangement and development of the subject so well conceived and executed, that it 
will amply repay perusal by those whose immediate object may be not the actual decisions of a knotty 
point but the satisfactory disposal of an examination paper." — Oj^ord and Catnbridge Undergraduates 
Journal. 

"Since the publication, some twenty years ago, of Mr. Westlake's Treatise, Mr. Foote's book is, in 

our opinion, the best work on private international law which hasappeared in the English language 

The work is executed with much ability, and will doubtless be found of great value by all persons who 
have to consider questions on private international law." — Atkemeum. 
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Eighth Edition, in 8vo, price 255., cloth. 
A TREATISE UPON 

THE LAW OF BANKRUPTCY 

AND 

BILLS OF SALE. 

WITH AN APPENDIX. 

CONTAINING 

THE BANKRUPTCY ACTS, 1883-1890; 
GENERAL RULES, FORMS, SCALE OF COSTS AND FEES: 
RULES UNDER S. 122 OF 1888: 
DEEDS OF ARRANGEMENT ACTS, 1887-1890: 
RULES AND FORMS : 
BOARD OF TRADE AND COURT ORDERS : 
DEBTORS ACTS, 1869, 1878 : 
RULES AND FORMS: 

BILLS OF SALE ACTS, 1878-1891, Etc., Etc. 
By EDWARD T. BALDWIN, M.A., 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 



"The seven editions simply record the constant prepress of case growth and statute 
law. It is a remarkably useful compendium." — Law Times, July 20, 1895. 

" As a well-arranged and complete collection of case law this book should be found of 
great viss." —Law Journal, July 20, 1895. 

"Carefully brought down to daXe." —Solicitors' Journal, November 9, 1895. 

"We have always considered the work an admirable one, and the present edition is 
quite up to the previous high standard of excellence. We loiow of no better book on 
bankruptcy for the practitioner's library." — Law Students' Journal, August, 1895. 

" Practitioners may, we feel sure, safely rely on its accuracy. A distinct acquisition 
for reference purposes to the shelf of any practitioner." — Law Notes. 



Second Edition, in 8vo, price 25^., cloth, 
THE PRINCIPLES OF 

THE LAW OF RATING OF HEREDITAMENTS 

IN THE OCCUPATION OF COMPANIES. 
By J. H. BALFOUR BROWNE, 

OF THE MIDDLE TEMPLE, K.C., 

And D. N. McNAUGHTON, of the Middle Temple, Barrister-at-Law. 

" The tables and specimen valuations which are 
printed, in an appendix to this volume will be of 
great service to the parish authorities, and to the 
legal practitioners who may have to deal, with the 
rating of those prqperties which are in the occupa- 
tion of Companies, and wexongratulate Mr. Browne 
on the production of a clear and concise book of 
the system of Company Rating. There js no doubt 



that such a work is much needed, and we are sure 
that all' those' who are interested' in, or have to do 
with, public rating, will find.it of great service. 
Much credit is therefore due to Mr. Browne for his 
able ■ treatise — a work -which hus experience as 
.Registrar of the Railway Commission peculiarly 
qualified him to undertake."-^.£iiw Magazine. 
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Sixth Edition, revised and enlarged, 8vo, 30^. net. 

A TREATISE ON HINDU LAW AND USAGE. 

By John D. Mayne, of the Inner Temple, Barrister-at-Law, Author of ** A Treatise on 

Damages," &c. 

*' A new work from the pen of so established an authority as Mr. Mayne cannot fail to be welcome to 
the legal profession. In his present volume the late Officiating Advocate-General at Madras has drawn 
upon the stores of his long experience in Southern India, and has produced a work of value alike to the 
practitioner at the Indian Bar, or at home, in appeal cases, and to the scientific jurisjt. 

"To all who, whether as practitioners or administrators, or as students of the science of jurisprudence, 
desire a thoughtful and suggestive work of reference on Hindu Law and Usage, we heartily recommend 
the careful perusal of Mr. Mayne's valuable treatise." — Law Magazine and Revieiv. 

D UTCH LAW . 

In I Vol., 8vo, price 40J., cloth, 
THE OPINIONS OF GROTIUS, As contained in the HoUandsche 

Consultatien en Advijsen. Collated, translated, and annotated by D. P. DE 
Bruyn, B.A., LL.B., Ebden Essayist of the University of the Cape of Good 
Hope ; Advocate of the Supreme Court of the Colony of the Cape of Good Hope, 
and of the High Couit of the South African Republic. With Facsimile Portrait 
of Mr. Hugo de Groot. 

In 2 Vols., Royal 8vo, price 90J., cloth, 

VAN LEEUWEN'S COMMENTARIES ON THE ROMAN-DUTCH 

LAW. Revised and Edited with Notes in Two Volumes by C. W. Decker, 
Advocate. Translated from the original Dutch by J. G. KoTzt, LL.B., of the 
Inner Temple, Barrister-at-Law, and Chief Justice of the Transvaal. With Fac- 
simile Portrait in the Edition by.DECKER of 1780. 

*,j* Vol. II. can be had separately, price 50J. 
Second Edition in preparation. 

THE JUDICIAL PRACTICE OF THE COLONY OF THE CAPE 

OF GOOD HOPE. AND OP SOUTH AFRICA GENEEALLT. With suitable 

and copious Practical Forms, subjoined to, and illustrating the Practice of the 
several Subjects treated of. By C. H. Van Zyl, Attorney-at-Law, Notary 
Public, and Conveyancer, etc. etc. 

In Crown 8vo, price 3li. dd., boards, 

THE INTRODUCTION TO DUTCH JURISPRUDENCE OF 

HUGO GROTIUS, with Notes by Simon van Groenwegen van der Made, and 
References to Van der Keesel's Theses and Schorer's Notes. Translated by 
A. F. S. Maasdorp, B.A., of the Inner Temple, Barrister-at-Law. 

In i2mo, price 15^. net, boards, 

SELECT THESES ON THE LAWS OF HOLLAND & ZEELAND. 

Being a Commentary of Hugo Grotius' Introduction to Dutch Jurisprudence, and 
intended to supply certain defects therein, and to determine some of the more 
celebrated Controversies on the Law of Holland. By D. G. van der Kessel, 
Advocate. Translated by C. A. LORENZ, Barrister-at-Law. Second Edition. 
With a Biographical Notice of the Author by Professor J. De Wal, of Leyden. 

In 8vo, price 2^. 6d. net, or rupees 18.50. 
NEW AND REVISED EDITION OF AN ENGLISH TRANSLATION OF 

VOET'S COMMENTARY ON THE PANDECTS, comprising all the 

titles on Purchase and Sale — Letting and Hiring — Mortgages — Evictions — 
Warranty— and Allied Subjects; being Lib. XVIII., XIX., XX;, XXI., and 
Tit. Vll. of Lib. XIII. By T. Berwick, of Lincoln's-Inri, Barrister-at-Law, 
Retired Judge of the District Court of Colombp. 
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Fifth Edition. In 8vo, price 15^. 

THE POWERS, DUTIES AND LIABILITIES OF EXECUTIVE 

OFPICEES, as between these Officers and the Public. By A. W. Chaster, 
of the Middle Temple, Barrister-at-Law. 
" There is undoubtedly room for a legal treatise on tKe status of executive officers, and Mr. Chaster 
has provided much valuable material on the subject." — Laixi journal. 

In 8vo, price dd. net. 
LOCAL LEGISLATURES, a Scheme for full Legislative Devolution 
for the United Kingdom on Constitutional lines, being a Supplement to " Execu- 
tive Officers." By A. W. Chaster, of the Middle Temple, Barrister-at- Law. 

THE 

3Sar €]camtnation Slnnual 

FOR 1894. 

(In Continuation of the Bar Examination Journal.) 
Price y. 

W. D. EDWARDS, LL.B., 

OF Lincoln's inn, barrister-at-law. 
In 8vo, price i8,r. each, cloth, 

THE BAR EXAMINATION JOURNAL, VOLS. IV., V.. 

VI., VII., VIIL, IX. & X. Containing the Examination Questions and Answers 
from Easter Term, 1878, to Hilary Term, 1892, with List of Successful Candidates 
at each examination, Notes on the Law of Property, and a Synopsis of Recent Legis- 
lation of importance to Students, and other information. 

By a. D. TYSSEN and W. D. EDWARDS, Barristers-at-Law. 
In 8vo, price %s., cloth, 

SHORT PRACTICAL COMPANY FORMS. 

By T. Eustace Smith, of the Inner Temple and Lincoln's Inn, Barristef-at-Law, 
Author of " A Summary of the Law of Companies," etc., assisted by Roland E. 
Vaughan Williams, of the Inner Temple, Barrister-at- Law. 

REVIEW. 

*' This collection of Company Forms should certainly prove of service to secretaries, directors, and 
others interested in the practical working of companies. . . . The forms themselves are short and to 
the point." — Law Times. 

Seventh Edition. In 8vo, price 8/. cloth, 

A SUMMARY OF JOINT STOCK COMPANIES' LAW. 

By T. EUSTACE SMITH, 

OF THE INNER TEMPLE, BARRISTER- AT- LAW. 



" The author of this handbook tells us that, when 
an articled student reading for the final examina- 
tion, he felt the want of such a work as that before 
us, wherein could be found the main principles of 
law relating to joint-stock companies . . . I-aw 
students may well read it ; for Mr. Smith has very 
wisely been at the pains of giving his authority for 
all his statements of the law or of practice, as applied 
to joint-stock company business usually transacted 
in solicitors' chambers. -In fact, ■■ Mr. Smith has 
by his little book offered a fresh inducement to 
students to make themselves— at all events, to some 
extent— acqu?iinted with company law as a separate 
Wanch of stutJy."— Zaw Times. 



** These pages give, in the words of the Preface, 
' as briefly and concisely as possible a general 
view both of the principles and practice of the law - 
affecting companies/ The work is excellently 
printed, and authorities are cited ; but in no case 
is the very language of the statutes copied. The 
plan is good, and shows both grasp and neatness, 
and, both amongst students and laymen, Mr. Smith's 
book ought to meet a ready sale." — La-w Journal, 
' "The book is one from which we have derived 
a large amount of valuable informa,tion, and we can 
'heartily and conscientiously recommend it to our 
readers." — Oxford and Cambridge Undergra- 
duates^ Journal, 
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In 8vo, Sixth Edition, price 9^., cloth, 

THE MARRIED WOMEN'S PROPERTY ACTS ; 

1870, 1874, 1882 and 1884, 

With Copious and Explanatory Notes, and an Appendix of the Acts 
relating to married women. 

By Archibald Brown, M.A., Edinburgh and Oxon., and the Middle Temple, 
Barrister-at-Law. Being the Sixth Edition of The Married Women's Property 
Acts. By the late J. R. Griffith, B.A. Oxon., of Lincoln's Inn, Barrister- 
at-Law. 

_ "Upon the whole, we are of opinion that this is the best work upon the subject which has been issued 
since the passing of the recent Act. Its position as a well-established manual of acknowledged worth gives 
it at starting a considerable advantage overnew books; and this advantage has been well maintained by 
the intelligent treatment of the Editor." — Solicit&rs' Journal. 

"Thenotes are full, but anything rather than tedious reading, and the law contained in them is good, 
and verified by reported cases. ... A distinct feature of the work is its copious index, practically a 
summary of the marginal headings of the various paragraphs in the body of the text. This book is worthy 
of all success." — Law Mageizine. 

In 8vo, price I2J"., cloth, 

THE LAW OF NEGLIGENCE. 

SECOND EDITION. 

By Robert Campbell, of Lincoln's Inn, Barrister-at-Law, and Advocate 
of the Scotch Bar. 

In crown 8vo, Sj. net, cloth. 

THE LAW AND CUSTOMS RELATING TO 

GLOVES '. Being an Exposition Historically viewed of Ancient Laws, Customs, 
and Uses in respect of Gloves and of the Symbolism of the Hand and Glove in 
Judicial Proceedings. With Illustrations. By J. W. Norton-Kyshe, of Lin- 
coln's Inn, Esq., Bairister-at-Law. 

In 8vo, price loj. ()d. net, 

THE LAW AND PRIVILEGES RELATING TO 

THE ATTORNEY-GENERAL AND SOLICITOR-GENERAL 

OF ENGLAND, with a History from the Earliest Periods, and a Series of 
King's Attorneys and Attorneys and Solicitors-General from the reign of 
Henry III. to the 60th of Victoria. By J. W. Norton-Kyshe, of Lincoln's 
Inn, Barrister-at-Law. 

BIBLIOTHECA LEGUM. 



In l2mo (nearly 500 pages), price 2j., cloth, 

A CATALOGUE OF LAW BOOKS, including an the Reports 
in the various Courts of England, Scotland, and Ireland ; with a Supplement to 
December, 1899. By Henry G. Stevens and Robert W. Haynes, Law 
Publishers. 



In small 4to, price 2j., cloth, beautifully printed, with a large margin, for the 
special use of Librarians, 

CATALOGUE OF THE REPORTS IN THE 
VARIOUS COURTS OF THE UNITED KINGDOM OF GREAT 
BRITAIN AND IRELAND, arranged both in alpha- 

BETICAL &> CHRONOLOGICAL ORDER. By Stevens & Haynes 
Law Publishets, ' 
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Second Edition, much enlarged, in 8vo, price 20s., cloth, 

CHAPTERS ON THE 

LAW RELATING TO THE COLONIES. 

To which are appended Topical Indexes of Cases decided in the Privy Council 
on Appeal from the Colonies, Channel Islands and the Isle of Man, and of 
Cases relating to the Colonies decided in the English Courts otherwise than on 
Appeal from the Colonies. 

By CHARLES JAMES TARRING, M.A., 

ASSISTANT JUDGE OF H.B.M. SUPREME CONSULAR COURT, CONSTANTINOPLE, AND H.M.'s CONSUL J 
AUTHOR OF "BRITISH CONSULAR JURISDICTION IN THE EAST," "a TURKISH GRAMMAR," ETC. 

CONTENTS. 

Chapter IV. — The Judiciary and the Bar. 
Chapter V. — Appeals from the Colonies. 
Chapter VI. — Imperial Statutes relating to the 
Colonies. 
Section i. — Imperial Statutes relating to the 

Colonies in general. 
Section 2. — Subjects of Imperial Legislation 
relating to the Colonies in 
general. 
Section 3. — Imperial Statutes relating to par- 
ticular Colonies. 



Table of Cases Cited. 
Table of Statutes Cited. 

Introductory.— Definition of a Colony. 
Chapter I. — The laws to which the Colonies are 
subject. 
Section i.— In newly-discovered countries. 
Section 2, — In conquered or ceded countries. 
Section 3.— Generally. 
Chapter XI.— The Executive. 
Section i. — The Governor. 

A. — Nature of his office, power, and 

duties. 
B. — Liability to answer for his acts. 
I. -Civilly. 

I. a. — inthe courts of his Govern- 
ment. 
b. — In the English courts. 
2. — For what causes of action. 
'II. — Criminally. 
Section 2. — The Executive Council. 
Chapter III. — The Legislative Power. 
Section i. — Classification of Colonies. 
Section a. — Colonies with responsible govern- 
ment. 
Section 3. — Privileges and powers of colonial 
Legislative Assemblies. 



Topical Index of Cases decided in the Privy 
Council on appeal from the Colonies, the 
Channel Islands, and the Isle of Man. 

Index of some Topics of English Law dealt with 
in the Cases. 

Topical Index of Cases relating to the Colonies 
decided in the English Courts otherwise than on 
appeal from the Colonies. 

Index of Names of Cases. 

Appendix I. 
— IL 

General Index. 



In 8vo, price ioj., cloth, 



THE TAXATION OF COSTS IN THE CROWN OFFICE. 



COMPRISING A COLLECTION OF 

BILLS OF COSTS IN THE VARIOUS MATTERS TAXABLE 

INCLUDING 



THAT OFFICE; 



COSTS UPON THE PROSECUTION OF FRAUDULENT BANKRUPTS, 

AND ON APPEALS FROM INFERIOR COURTS ; 

TOGETHER WITH 

A TABLE OF COURT FEES, 

and a scale ob' costs usually allowed to solicitors, on the taxation 

of costs on the crown side of the queen's bench division 

of the high court of justice. 

By FREDK. H. short, 

CHIEF CLERK IN THE CROWN OFFICE. 

" This is decidedly a useful work on the subject of those costs which are liable to be taxed before the 
-Queen's Coroner and Attorney (for which latter name that of ' Solicitor' might now well be substituted), or 
before the master of the Crown Office ; in fact, such a book is almost indispensable when preparing costs 
for taxation in the Crown Office, or when taxing an opponent's costs. Country solicitors will find the scale 
relating to bankruptcy prosecutions of especial use, as such costs are taxed in the Crown Office. The ' general 
observations ' constitute a useful feature in this manual." — La-w Times. 

"The recent revision of the old scale of costs in the Crown Office renders the appearance of this work 
particularly opportune, and it cannot fail to be welcomed by practitioners Mr. Short gives, in the first 
place, a scale of costs usually allowed to solicitors on the taxation of costs in the Crown Office and then 
bills of costs in various matters. These are well arranged and clearly -^TvciXAA."— Solicitors^ Jourtial. 
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Just Published, in 8vo, price 7^. bd., cloth, 

BRITISH CONSULAR JURISDICTION IN THE EAST, 

WITH TOPICAL INDICES OF CASES ON APPEAL FROM, AND 
RELATING TO, CONSULAR COURTS AND CONSULS; 

Also a Collection of Statutes concerning Consuls. 

By C. J. TARRING, M.A., 

CHIEF JUSTICE OF GRENADA. 

Second Edition, in one volume, 8vo, price i6j. , cloth, 
A CONCISE TREATISE ON THE 

STATUTE LAI OF THE LIMITATIONS OF ACTIONS. 

With an Appendix of Statutes, Copious References to English, Irish, and American Cases, 
and to the French Code, and a Copious Index. 

By henry THOMAS BANNING, M.A., 



OF THE INNER TEMPLE, BARRISTER-AT-LAW. 



"The work is decidedly valuable." — Lww Thnes. 

" Mr. Banning has adhered to the plan of printing the Acts in an appendix, and making his book a 
cunning treatise on the case-law thereon. The cases have evidently been investigated with care and 
digested with clearness and intellectuality." — La-w youmal. 

In 8vo, price u., sewed, 
AN ESSAY ON THE 

ABOLITION OF CAPITAL PUNISHMENT. 

Embracing more particularly an Enunciation and Analysis of the Principles of Law as 
applicable to Criminals of the Highest Degree of Guilt. 

By WALTER ARTHUR COPINGER, 

OF THE MIDDLE TEMPLE, ESQ., BARKISTER-AT-LAW. 



In 8vo, price *]$, 6(1., cloth, 

THE LAW AS TO THE APPOINTMENT OF NEW TRUSTEES. 

WITH APPENDICES CONTAINING FORMS AND PRECEDENTS AND MATERIAL 
SECTIONS OF THE TRUSTEE ACT, 1893, AND THE LUNACY ACTS, 1890 AND 1891. 

By J. M, EASTON, of the Inner Temple, Barrister -at- Law. 

"... Mr. Easton has devoted great ability and learning to a treatise on this one subject, and saved 
all who may in future be wise enough to consult his work the labour of searching through many other more 
ponderous tomes for what they will most likely find here more fully considered. Mr. Easton has not only 
carefully examined the cases to discover and expound what has been decided, but he has shown great ' 
ingenuity in imagining what difficulties may arise, and sagacity in applying principles to their solution. 
The book is very complete, and contains some useful precedents, and the material sections of the Trustee 
Act, i8q3, and the Lunacy Acts, 189c and 1891." — Law Magazine and Revieiv. 

" Into one compact volume the author has collected the whole of the information on this subject , , . 
and those who require information on this subject will find Mr. Easton's book a valuable aid." — 

Law Times. 

"This is a useful book on an important subject, the law of which — though often supposed to be simple — 
is in reality full of pitfalls. . . . Mr. Easton has done his work well, and his treatment of his subject is 
practically exhaustive." — Laiv Journal. 

" Mr. Easton has turned out a treatise of extreme practical utility, well arranged, exhaustive and 
reliable." — Saturday Review, 
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Second Edition, in 8vo, price 15J., cloth, 

LEADING CASES and OPINIONS on INTERNATIONAL LAW 

COLLECTED AND DIGESTED FROM 

ENGLISH AND FOREIGN REPORTS, OFFICIAL DOCUMENTS, 
PARLIAMENTARY PAPERS, and other Sources. 

With NOTES and EXCURSUS, Containing the Views of the Text-Writers on 
the Topics referred to, together with Supplementary Cases, Treaties, and Statutes ; 
and Embodying an Account of some of the more important International Trans- 
actions and Controversies. 

By PITT COBBETT, M.A., D.C.L., 

OF gray's inn, BARRISTER-AT-LAW, PROFESSOR OF LAW, UNIVERSITY OF SYDNEY, N.S.W. 

"The book is well arranged, the materials well i "The notes are concisely written and tnist- 

Sftlected, and the comments to the pomt. Much worthy The reader will learn from them a 

«r;ii iifl f„,.„j _ 11 • i_- 1 , M r great deal on the subject, and the book as a 

will be found in small space in this book."-Z<,a/ | ^hole seems a convenient lAtroduction to fuller and 



Jour^ial. 



more systematic works." — Oxford Magazine. 



Second Edition, in royal 8vo. i lOO pages, price 45^., cloth, 

STORY'S COMMENTARIES ON EQUITY 
JURISPRUDENCE. 

Second English Edition, from the Twelfth American Edition. 
By W. E. GRIGSBY, LL.D. (Lond.), D.C.L. (Oxon.), 

AND OF THE INNER TEMPLE, BARRISTER-AT-LAW. 

" It is high testimony to the reputation of Story, 
andto the editorship of Dr. Grigsby, that another 
edition should have been called for. . . . The work 



has been rendered more perfect by additional 
indices." — Law Times. 



Second Edition, in 8vo, price 8j., cloth, 

THE PARTITION ACTS, 1868 & 1876. 



With the Decided 
By W. Gregory 



A Manual of the Law of Partition and of Sale, in Lieu of Partition. 

Cases, and an Appendix containing Judgments and Orders. 

Walker, B.A., of Lincoln's Inn, Barrister-at-Law. 
"This is a very good manual — practical, clearly I has carefully brought together the cases, and dis- 
written, and complete. The subject lends itself cussed the difficulties arising upon the language of 
well to the mode of treatment adopted by Mr. the different provisions." — Solicitors' Journal. 
Walker, and in his notes to the various sections he 



.Second Edition, in 8vo, price 22i., cloth, 
A TREATISE ON THE 



LAW AND PRACTICE RELATING TO INFANTS. 

By ARCHIBALD H. SIMPSON, M.A., 

OF Lincoln's inn, barrister-at-law, and fellow of Christ's college, Cambridge. 



SECOND EDITION, 



By E. J. Elgood, B.C.L., M.A., of Lincoln's Inn, 
Barrister-at-Law. 



" Mr. Simpson's book comprises the whole of the 
law relating to infants, both as regards their per- 
sons and their property, and we have not observed 
any very important omissions. The author has 
evidently expended much trouble and care upon 
his work, and has brought together, in a concise 
and convenient form, the law upon the subject down 
to the present time." — Solicitors' Journal. 

" Its law is unimpeachable. We have detected 
no errors, and whilst the work might have been 
done more scientifically, it isj beyond all question, 
a compendium of sound legal principles." — Law 
Times. 

*' Mr. Simpson has arranged the whole of the Law 
relating to Infants with much fulness of detail and 



yet in comparatively little space. The result is 
due mainly to the businesslike condensation of his 
style. Fulness, however, has by no means been 
sacrificed to brevity, and, so far as we have been 
able to test it, the work omits no point of any im- 
portance, from the earliest cases to the last. In 
the essential qualities of clearness, completeness, 
and orderly arrangement it leaves nothing to be 
desired. 

" Lawyers in doubt on any point of law or prac- 
tice will find the information they require, if it can 
be found at all, in Mr. Simpson's book, and a 
writer of whom this can be said may congratulate 
himself on having achieved a considerable success." 
— Law Magazine, February, 1876. 
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In one volume, royal 8vo, 1877, price 30J., cloth, 

THE DOCTRINES & PRINCIPLES OF 
THE LAW OF INJUNCTIONS. 

By WILLIAM JOYCE, 

OF Lincoln's inn, barrister-at-law. 

"Mr. Joyce, whose learned and exhaustive work on 'The Law and Practice of Injunctions* has 
gained such a deservedly high reputation in the Profession, now brings out a valuable companion volunie 
on the ' Doctrines and Principles' of this important branch of the Law. In the present work the Law is 
enunciated in its abstract rather than its concrete form, as few cases as possible being cited ; while at the 
same time no statement of a principle is made unsupported by a decision, and for the most part the very 
language of the Courts has been adhered to. Written as it is by so acknowledged a master of his subject, 
and with the conscientious carefulness that might be expected from him, this work cannot fail to prove of 
the greatest assistance alike to the Student — who wants to grasp principles freed from their superincum- 
bent details — and to the practitioner, who wants to refresh his memory o'n points of doctrine amidst the 
oppressive details of professional work." — Law Magazine and Review. 

BY THE SAME AUTHOR, 



In two volumes, royal 8vo, 1872, price 70^., cloth, 

THE LAW & PRACTICE OF INJUNCTIONS. 

EMBRACING 

ALL THE SUBJECTS IN WHICH COURTS OF EQUITY 
AND COMMON LAW HAVE JURISDICTION. 

By WILLIAM JOYCE, 



OF LINCOLN S INN, BARRISTER- AT-LAW. 



EE VIEWS. 



'* From these remarks it will be sufficiently per- 
ceived what elaborate and painstaking industry, as 
well as legal knowledge and ability has been 
necessary in the conlpilation of Mr. Joyce's work. 
No labour has been spared to save the practitioner 
labour, and no research has been omitted which 
could tend towards the elucidation and exemplifi- 
cation of the general principles of the Law and 
Practice of Injunctions." — Law youmal. 

" He does not attempt to go an inch beyond that 
for which he has express written authority ; he al- 
lows the cases to speak, and does not speak for them. 

"The work is something more than a treatise on 
the Law of Injunctions. It gives us the general 
law on almost every subject to which the process of 
injunction is applicable. Not only English, but 
American decisions are cited, the aggregate number 
being 3,500, and the statutes cited 160, whilst the 
index IS, we think, the most elaborate we have ever 
seen — occupying nearly 200 pages. The work is 
probably entirely exhaustive." — Law Times, 

" This work, considered either as to its matter or manner o execution, is no ordinary work. It is a 
complete and exhaustive treatise both as to the law and the practice of granting injunctions. It must 
supersede all other works on the subject. The terse statement of the practice will be found of incalculable 
value. We know of no book as suitable to supply a knowledge of the law of injunctions to our common 
law friends as Mr. Joyce's exhaustive work. It is alike indispensable to members of the Common Law 
and Equity Bars. Mr. Joyce's great work would be a casket without a key unless accompanied by a good 
index. His index is very full and well arranged. We feel that this work is destined to take its place 
,as a standard text-book, and the text-book on the particular subject of which it treats. The author 
deserves great credit for the very great labour bestowed upon it. The publishers, as usual, have 
acquitted themselves in a manner deserving of the high reputation they bear." — Canada Laiv Journol. 



"A work which aims at being so absolutely 
complete, as that of Mr. Joyce upon a subject 
which is of almost perpetual recurrence in the 
Courts, cannot fail to be a welcome offering to the 
profession, and doubtless, it will be well received 
and largely used, for it is as absolutely complete as 

it aims at being This work is, therefore, 

eminently a work for the practitioner, being full of 
practical utility in every page, and every sentence, 
of it We have to congratulate the pro- 
fession on this new acquisition to a digest of the 
law, and the author on his production of a work of 
permanent utility and fame." — Law Magazine 
and Review. 

" Mr. Joyce has produced, not a treatise, but a 
complete and compendious exposition of the Law 
and Practice of Injunctions both in equity and 
common law. 

*'Part III. is devoted to the practice of the 
Courts. Contains an amount of valuable and 
technical watier nowhere else collected. 
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Third Edition, in 8vo, price aoj., 
A TREATISE UPON 



cloth, 



THE LAW OF EXTRADITION, 

WITH THE CONVENTIONS UPON THE SUBJECT EXISTING BETWEEN 

ENGLAND AND FOREIGN NATIONS, 

AND THE CASES DECIDED THEREON. 



By Sir EDWARD 



CLARKE, 

OF Lincoln's inn, k.c. 

" Mr. Clarke's accurate and sensible book is the 
best authority to which the English reader can 
turn upon the subject of Extradition." — Saturday 
Review. 

"The opinion we expressed of the merits of this 
work when it first appeared has been fully justified 
by the reputation it has gained. It is seldom we 
come across a book possessing so much interest to 
the general reader and at the same time furnishing so 
useful a guide to the lawyer." — Solicitors' Journal. 

"The appearance of a second edition of this 
treatise does not surprise us. It is a useful book, 
well arranged and well written. A student who 



wants to learn the principles and practice of the 
law of extradition will be greatly helped by Mr. 
Clarke. Lawyers v/ho have extradition business 
will find this volumt; an excellent book of reference. 
Magistrates who have to administer the extradition 
law will be greatly assisted by a careful perusal of 
'Clarke upon Extradition.' This may be called a 
warm commendation, but those who have read the 
Dook will not say it is anmeri'ed." — Laiv Journal 
The Times of September 7, 1874, in a long 
article upon 'Extradition Treaties," makes con-, 
siderable use of this work and writes of it as " Mr. 
Clarke's useful Work 011 Extradition." 



In 8vo, price 2j. 6a^., cloth, 

TABLES OF STAMP DUTIES 

FROM 1815 TO 1878. 
By WALTER ARTHUR COPINGER, 



OF THE MIDDLE TEMPLE, ESQUIRE, 
WORKS OF LITERATURE AND ART," 



DARRISTER-AT-LAW : AUTHOR OF THE LAW OF COPYRIGHT IN 
'index to precedents in CONVEYANCING," "TITLE DEEDS," &C. 



"We think this little book ought to find its way 
into a good many chambers and offices." — Soli' 
citcrs' youmal. 

' This book, or at least one containing the same 
amount of valuable and well-arranged information, 
should find a place in every Solicitor's office. It is 
of especial vame when examihing the abstract of a 



large number of old title-deeds." — Law Thnes. 

"His Tables 0/ Stamp Duties, /ro7n 1815 to 187B, 
have already been tested in Chambers, and being 
now published, will materially lighten the labours 
of the profession in a tedious department, yet one re- 
quiring great care." — Law Magazine and Review. 



In one volume, Svo, price 14^-., cloth, 

TITLE DEEDS: 

THEIR CUSTODY, INSPECTION, AND PRODUCTION, AT LAW, IN 
EQUITY, AND IN MATTERS OF CONVEYANCING, 

Including Covenants for the Production of Deeds and Attested Copies ; with an Appendix 
of Precedents, the Vendor and Purchaser Act, 1874, &c. &c. &c. By Walter 
Arthur Copinger, of the Middle Temple, i5arrister-at-Law ; Author of "The 
Law of Copyright " and " Index to Precedents in Conveyancing." 



"The literary execution of the work is good 
enough to invite quotation, but the volume is not 
large, and we content ourselves with recommending 
it to the profession." — Law Times. 

"A really good treatise on this subject must be 
essential to the lawyer : and this is what we have 



here. Mr. Copinger has supplied a much-felt want, 
by the compilation of this volume. We have not 
space to go into the details of the book ; it appears 
well arranged, clearly written, and fully elaborated. 
With these few remarks we recommend his volume 
to our readers." — Law yotcmai. 



Third Edition, in Svo, considerably enlarged, price 36^., cloth, 

THE LAW OF COPYRIGHT 

In Works of Literature and Art ; including that of tiie Drama, Music, Engraving, 
Sculpture, Painting, Photography, and Ornamental and Useful Designs ; together 
with International and Foreign Copyright, with the Statutes relating thereto, and. 
References to the English and American Decisions. By Walter Arthur 
Copinger, of the Middle Temple, Barrister-at-Law. 

"Mr. Copinger's book is very comprehensive, i merits which will, doubtless, lead to the placing of 
dealingwith every branch of his subject, and even this edition on the shelves of the members of the 
extending to copyright in foreign countries. So far profession whose business is concerned with copy- 
as we have examined, we have found all the recent right ; and deservedly, for the book is one of con- 
authorities noteti up with scrupulous care, and siderable value." — Solicitors' Journal. 
there is an unusually good index. These are 
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Second Edition, in two volumes, royal 8vo, price "Jos., cloth, 

NEGLIGENCE IN LAW 

Being the Second Edition of "Principles of the Law of Negligence," 
Re-arranged and Re-written. 

By THOMAS BEVEN, 

OF THE INNER TEMPLE, BARRISTER-AT-LAW ; AUTHOR OF " THE LAW OF EMPLOYERS' LIABILITY 
FOR THE NKGLIGENCE OF SERVANTS CAUSING INJURY TO FELLOW SERVANTS." 

REVIEWS. 

' ' These volumes, says Mr. Beven in the preface, may be regarded as a second edition of his * Principles 
of the Law of Negligence,' in so far as the subjects treated of in both books are the same ; and the 
materials collected in the one have been used without reserve in the other. As to anything beyond this, 
he continues, the present is a new work. The arrangement is altogether different from that previously 
adopted. Nearly a half of the contents of these volumes is absolutely new, and of the remainder there 
is very little which has not been materially modified, if not in substance, yet in expression, 

"Upon its first appearance, the ' Principles of the Law of Negligence was at once recognized as a 
work of the highest importance, and the ability and industry which Mr. Beven had brought to bear upon 
his task laid the profession under no ordinary obligation. The service which he then rendered has been 
greatly increased by the production of this .second edition, and the book deserves a place in the first 
rank among authoritative expositions of the law. 

"The chief characteristic of Mr. Beven's method is thoroughness. He is not himself in a hurry, And 
it is certainly useless for his readers to be so. The law is to be found in his pages, and, when found, it is 
clearly enunciated ; but it is always deduced from a full and discriminating examination of multitudinous 
cases— Engli.sh and American — and readers must be content to survey, leisurely and cautiously, with Mr. 
Beven, the whole field of judicial exposition, and to follow his own oareful and elaborate criticism, if they 
would gain the full benefit of the results at which he arrives. The book is not meant to be taken up 
fur a hasty reference, and often the lawyer may find it more convenient to resort toa treatise more concise. 
On the other hand, it will be an invaluable companion in the consideration of any matter which requires 
research, and the style and arrangement are such that, whether the book is used for purposes of business or 
of general study, it cannot fail to prove deeply interesting. . . . 

"The above account is but a sketch of Mr. Beven's gre^t work. It is impossible within the present 
limits to give an adequate idea of the variety of topics which are included, of the learning and patience with 
which they are discussed. Negligence may only be an aspect of the law ; but the treatment here 
accorded to it throws into prominence a host of questions of the utmost importance, both practically and 
theoretically. By his contribution to the due understanding of these Mr. Beven has placed the profes- 
sion under a lasting obligation, an obligation which no reader of his work will fail to realize." — Solicitors* 
yourjial. 

Third Edition, in One large Volume, 8vo, price 32J., cloth, 

A MAGISTERIAL AND POLICE GUIDE: 

BEING THE LAW 

RELATING TO THE 

PROCEDURE, JURISDICTION, and DUTIES of MAGISTRATES 
and police AUTHORITIES, 

IN THE METROPOLIS AND IN THE COUNTRY. 

With an Introduction showing the General Procedure before Magistrates 
both in Indictable and Summary Matters. 

By henry C. greenwood, 

STIFENDIAHV MAGISTRATE FOR THE DISTRICT OF THE STAFFORDSHIRE POTTERIES ; AND 

TEMPLE chevalier MARTIN, 

CHIEF CLERK TO THE MAGISTRATES AT LAMBETH POLICE COURT, LONDON ; 
AUTHOR OF "the LAW OF MAINTENANCE AND DESERTION," ** THE NEW FORMULIST," ETC. 

Third Edition. Including the Session 52 & 53 Vict., and the Cases Deciued in the 

Superior Courts to the End of the Year 1889, revised and enlarged. 

By TEMPLE CHEVALIER MARTIN. 

' ' A second edition has appeared of Messrs. Greenwood and Martin's valuable and 
comprehensive magisterial and police Guide, a book which Justices of the peace should take 
care to include in their Libraries." — Saturday Review. 
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Now ready, Second Edition, in 8vo, price i\s., cloth. 
THE LAW RELATING TO THE 

ADMINISTRATION OF CHARITIES, 

UNDER THE CHARITABLE TRUSTS ACTS, 1853-1894, LOCAL 
GOVERNMENT ACT, 1894, AND LONDON GOVERNMENT 
ACT, i8gg. 

By THOMAS BOURCHIER-CHILCOTT, 

OF THE MIDDLE TEMPLE, BAERISTER-AT-LA\V. 

" This book should be of great use to all concerned in the administration of charities. We particularly 
recommend it to the notice of members of Parish Councils." — Laiv Journal, 

"Thisis a careful editionof the principal statutes. . . . The book contains all that is ordinarily needed 
on questions of charity administration." — Lavj Magazine and Revieiu. 

" Mr. Bourchier-Chilcott's work should be useful to the Profession. . . . The notes on sales and leases 
of charity lands are succinct, to the point and up to date, and will be a safe guide to the practitioner on 
that rather difficult subject. The appointment of new trustees is also dealt withveryfully." — Law Times. 

In one thick volume, 8vo, price 32J., cloth, 

THE LAW OF RAILWAY COMPANIES. 

Comprising the Companies Clauses, the Lands Clauses, the Railways Clauses Consoli- 
dation Acts, the Railway Companies Act, 1867, and the Regulation of Railways 
Act, 1868 ; with Notes of Cases on all the Sections, brought down to the end of the 
year 1868; together with an Appendix giving all the other material Acts relating 
to Railways, and the Standing Orders of the Houses of Lords and Commons ; 
and a copious Index. By Hknry Godefroi, of Lincoln's Inn, and John 
Shortt, of the iviiddle Temple, Barristers-at-Law. 

In a handy volume, crown 8vo, 1870, price loj. dd., cloth, 

THE LAW OF SALVAGE, 

As administered in the High Court of Admiralty and the County Courts ; with the 
Principal Authorities, English and American, brought down to the present time ; 
and an Appendix, containing Statutes, Forms, Table of Fees, etc. By Edwyn 
Jones, of Gray's Inn, Barrister-at-Law. 

In crown 8vo, price 4^., cloth, 

A HANDBOOK OF THE 

LAW OF PARLIAMENTARY REGISTRATION. 

WITH AN APPENDIX OF STATUTES AND FULL INDEX. 

By J. R. SEAGER, Registration Agent. 

Second Edition, in One Vol., 8vo, price I2j., cloth, 

A COMPENDIUM OF ROMAN LAW, 

FoUNPED ON THE INSTITUTES OF JusTlNiAN ; together with Examination Questions 
Set in the University and Bar Examinations (with Solutions), apd Definitions of 
Leading Terms in the Words of the Principal Authorities. Second Edition. By 
Gordon Campbell, of the Inner Temple, M.A., late Scholar of Exeter College, 
Oxford; M.A., LL.D., Trinity College, Cambridge; Author of "An Analysis of 
Austin's Jurisprudence, or the Philosophy of Positive Law." 

In 8vo, price Ts. 6d., cloth, 

TITLES TO MINES IN THE UNITED STATES, 

WITH THE STATUTES AND REFERENCES TO THE DECISIONS 
OF THE COURTS RELATING THERETO. 

By W. a. HARRIS, B.A. Oxon., 

OK Lincoln's inn, barrister-at-law; and of the American bar. 
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